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Filed February 9,1950 

IN THE UNITED STATES DISTRICT CQURT 
FOR THE DISTRICT DF COLUMRIA 


Civil Action No. 636-50 

James Kutcher, 135 Seth Boyden Teeeace, Newark, New 

Jersey, plaintiff, 


vs. 

Carl Gray, Jr., Administrator of Veterans’ Affairs; 
J. Howard McGrath, Attorney-General of the United 
States; Harry B. Mitchell, Frances Perkins and 
James M. Mitchell, Members of the United States Civil 
Service Commission; Seth W. Richardson, Chairman, 
and George W. Alger, John H. Amen, Aaron J. Brum¬ 
baugh, John K. Clark, Clem W. Collins, Harry W. 
Colmery, Edwin A. Cottrell, Burton L. French, Meta 
Glass, Paul M. Hebert, Garrett S. Hoag, Wilbur 
LaRoe, Jr., Laurence F. Lee, Arthur W. MacMahon, 
Murray Seasongood, Henry L. Shattuck, Andrew 
Steers, and James F. Twohy, Members of the Loyalty 
Review Board of the United States Civil Service Com¬ 
mission, defendants 


Complaint 

1. This is a civil action for equitable relief and for 
declaratory judgment arising under the Constitution and 
laws of the United States. The amount in controversy ex¬ 
ceeds $3000.00, exclusive of interest and costs. 

2. Jurisdiction of this Court over the subject matter is 
founded upon United States Code, Title 28, Sections 1331, 
1332, 2201 and 2202, United States Code, Title 5, Section 
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1009, and District of Columbia Code, Sections 11-301, 
11-305 and 11-306. 

3. Plaintiff is a citizen of the United States and of the 
State of New Jersey and is a resident of the City of Newark, 
in the State of New Jersey, in the Judicial District of New 
Jersey. 

4. Defendant, Carl Gray, Jr., is Administrator of Veter¬ 
ans’ Affairs of the United States of America. His official 
residence is in the District of Columbia. 

5. Defendant, J. Howard McGrath, is Attorney-General 
of the United States. His official residence is in the District 
of Columbia. 

6. Defendants, Harry B. Mitchell, Frances Perkins 
and James M. Mitchell are all the members of the United 
States Civil Service Commission. The official residence of 
each of them is in the District of Columbia. 

7. Defendant, Seth W. Richardson, is Chairman of the 
Loyalty Review Board of the United States Civil Service 
Commission. His official residence is in the District of 
Columbia. 

8. Defendants, George W. Alger, John H. Amen, Aaron 
J. Brumbaugh, John K. Clark, Clem W. Collins, Harry 
W. Colmery, Edwin A. Cottrell, Burton L. French, Meta 
Glass, Paul M. Hebert, Garrett S. Hoag, Wilbur LaRoe, 
Jr., Laurence F. Lee, Arthur W. MacMahon, Murray 
Seasongood, Henry L. Shattuck, Andrew Steers and 
James F. Twohy are members of the Loyalty Review Board 
of the United States Civil Service Commission. The official 
residence of each of them is in the District of Columbia. 

9. Plaintiff is an ex-service man and a veteran of World 
War H and has served on active duty in the United States 
Army. He has established a presently existent service- 
connected disability in that he is permanently disabled by 
having both of his legs amputated as a result of wounds 
received while engaged in combat in Italy. He has been 
honorably discharged from the service and has been deco¬ 
rated with the Purple Heart. 

10. In August, 1946, plaintiff was employed by the Vet¬ 
erans’ Administration pursuant to the Veterans’ Prefer¬ 
ence Act of 1944 (Act of June 27, 1944, 58 Stat. 387; U. S. 
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Code, Title 5, Sup. sec. 851, et seq.), having acquired the 
right to employment by meeting the requirements, of said 
Act, and, having completed his probationary period, he 
became a “preference eligible” within the meaning hereof. 

11. Plaintiff was employed in the Loan Guarantee Divi¬ 
sion of the Veterans’ Administration and his duties con¬ 
sisted of placing stamped endorsements on certificates of 
eligibility for loans to veterans and noting the issuance of 
the certificate in a register. 

12. In the early part of 1948 plaintiff was transferred 
to the Registration and Research section of the Rehabilita¬ 
tion and Education Division of the Veterans’ Administra¬ 
tion, and his duties consisted of recording on a printed form 
the schedule of wage increases which private employers 
agreed to pay to veterans working under the apprentice 
training program. He received a salary of $2,350.00 per 
year. 

13. Plaintiff performed his duties in both of said posi¬ 
tions efficiently and satisfactorily and received official 
ratings of “excellent” and “very good” for the perform¬ 
ance of his duties. 

14. Neither of the positions held by plaintiff put him in 
contact with, or gave him access to, any confidential or 
classified information, nor did either of the positions in¬ 
volve the making of decisions, or the exercise of judgment 
or discretion. Both positions were entirely clerical in 
nature and have been conceded by his employer, the Veter¬ 
ans’ Administration, at the hearing before the Branch 
Loyalty Board, hereinafter referred to, not to be “sensi¬ 
tive” in nature, meaning thereby that there could be no 
threat to the security of the United States dependent upon 
who might be the holder of either of those positions. 

15. Section 14 of the Veterans’ Preference Act of 1944 
provides, among other things, that “no . . . preference 
eligible . . . shall be discharged, suspended for more 
than thirty days ... or debarred for future appoint¬ 
ment except for such cause as will promote the efficiency of 
the service . . . and . . . shall have at least thirty 
days’ advance written notice . . . stating any and all 
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reasons, specifically and in detail, for any such proposed 
action . . 

16. On August 2, 1939, there was enacted the so-called 
Hatch Act (53 Stat. 1148, U. S. Code, Title 5, sec. 118j). 
Section 9A of said Act provides as follows: 

(1) It shall be unlawful for any person employed in 
any capacity by any agency of the Federal Government, 
whose compensation, or any part thereof, is paid from 
funds authorized or appropriated by any Act of Con¬ 
gress, to have membership in any political party or 
organization which advocates the overthrow of our 
constitutional form of government in the United States. 

(2) Any person violating the provisions of this sec¬ 
tion shall be immediately removed from the position or 
office held by him, and thereafter no part of the funds 
appropriated by any Act of Congress for such position 
or office shall be used to pay the compensation of such 
person. 

17. On March 21, 1947, Harry S. Truman, President of 
the United States, promulgated Executive Order No. 9835 
(12. F. R. 1935), a copy of which is hereto appended as 
Exhibit A. 

18. On or about November 24, 1947, Tom C. Clark, then 
Attorney-General of the United States, purporting to act 
under the authority of Executive order No. 9835, designated 
a certain political party in the United States known as the 
Socialist Workers Party, together with numerous other 
organizations and political parties, as “subversive” within 
the meaning of section 3, Part III of that Executive Order. 
Shortly thereafter, defendant Seth W. Richardson, as 
Chairman of the Loyalty Review Board, purporting to act 
under the authority of that order, disseminated that list 
to various branches and agencies of the Government of the 
United States. 

19. On or about August 4, 1948, Tom C. Clark, then 
Attorney-General of the United States, purporting to act 
under the authority of Executive Order No. 9835, prepared 
a consolidated classification of organizations coming within 
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section 3, Part III of that Order and placed the Socialist 
Workers Party, together with numerous other organizations 
and political parties, on lists designated as “communist”, 
“subversive” and “organizations which seek to alter the 
form of government of the United States by unconstitu¬ 
tional means. ’ * 

20. On or about September 21,1948, defendant, Seth W. 
Richardson, as Chairman of the Loyalty Review Board, 
purporting to act under the authority of Executive Order 
No. 9835, disseminated the consolidated and classified lists 
to all executive departments and agencies of the Govern¬ 
ment of the United States. 

21. All of said listings by the Attorney-General were 
made without notice or presentation of charges to the 
Socialist Workers Party, without any hearing or the pre¬ 
sentation of any evidence, under oath or otherwise, and 
without any opportunity to answer or rebut the secret 
information upon which the Attorney-General supposedly 
acted. 

22. The Socialist Workers Party, by communications to 
the Attorney-General on July 29,1948, and August 11,1948, 
and to the President of the United States on August 26, 
1948, and September 29, 1948, protested its inclusion on 
those lists and requested that it be notified of the particular 
charges which were the basis of the Attornev-GeneraPs 
action and that a hearing be held thereon at which it would 
have an opportunity to rebut the charges. Its requests 
were denied. 

23. The Socialist Workers Party is not “communist” or 
“subversive” nor does it seek to overthrow the constitu¬ 
tional form of government of the United States or to alter 
the form of government of the United States by force or 
violence or by unconstitutional means. It believes in the 
theory of production for use rather than for profit and 
seeks to accomplish a change to such a society by lawful 
means, including the use of the ballot and amendment of 
the Constitution. It has on numerous occasions, and when¬ 
ever possible it seeks to, run candidates for public office. 
Its candidates have appeared on the ballots of a number of 


states, limited by the election requirements imposed by the 
various states. 

24. On August 13, 1948, plaintiff received written notice 
from the Veteran’s Administration that pursuant to Execu¬ 
tive Order No. 9835, Public Law 419, 79th Congress Sec. 
206, Act of June 26th, 1943 (which was an appropriation 
act) and Sec. 14 of the Veterans’ Preference Act of 1944, 
it was proposed that he be removed from employment by 
the Veterans’ Administration effective 30 days thereafter. 
A copy of said notice is appended hereto as Exhibit B. 

25. The grounds for removal set forth in said notice 
were that there was evidence— 

(a) that plaintiff was a member of the Newark branch 
of the Socialist Workers Party which was an organization 
listed by the Attorney-General on November 24, 1947, as 
being within the purview of Executive Order No. 9835; 

(b) that plaintiff was employed in the Newark branch 
headquarters of the Socialist Workers Party; 

(c) that plaintiff had made a financial pledge to “The 
Militant” Fund Drive, and that “The Militant” was the 
official newspaper of the Socialist Workers Party; and 

(d) that plaintiff associated and engaged in activity with 
persons, associations, movements, and groups designated 
by the Attorney-General as subversive in nature. 

26. On September 10, 1948, a hearing was held before 
the Branch Loyalty Board of the Veterans’ Administration. 
At the hearing no witnesses testified nor was any evidence 
introduced on behalf of the Veterans’ Administration. Its 
proof, if there was any, consisted entirely of secret infor¬ 
mation and reports of the Federal Bureau of Investigation 
which were not made available to plaintiff. Plaintiff was 
not confronted by the witnesses against him, could not 
cross-examine them or answer or rebut their secret charges. 
The hearing was not public and plaintiff did not have the 
right to subpoena witnesses. All of the foregoing was done 
pursuant to the procedure, supposedly set up in Executive 
Order No. 9835 and the regulations of the Veterans’ Ad¬ 
ministration implementing it. 
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27. Plaintiff testified in detail and at length at the 
hearing and answered all questions directed to him both 
relevant and irrelevant. He admitted his membership in 
the Socialist Workers Party but denied that it was a ‘‘com¬ 
munist ” or 4 ‘subversive” organization or that it sought to 
overthrow the constitutional form of government of the 
United States, or to alter the form of government of the 
United States by force or violence or by unconstitutional 
means. Plaintiff also denied that he was a “ communist, ” 
or a “subversive” person or that he believed in or advocated 
the overthrow of the constitutional form of government of 
the United States, or the alteration of the form of govern¬ 
ment of the United States by unconstitutional means or by 
force or violence. He testified that he, as well as the Social¬ 
ist Workers Party, believes in the theory of production for 
use rather than for profit and seeks to accomplish a change 
to such a society by lawful means, including the use of the 
ballot and amendment of the Constitution; that the Socialist 
Workers Party has on numerous occasions, and whenever 
possible it has sought to, run candidates for public office, 
and its candidates have appeared on the ballots of a number 
of states, limited by the election requirements imposed by 
the various states. There was no evidence at the hearing, 
nor was there any suggestion at the hearing, that plaintiff 
had ever wrongfully disclosed any information to any per¬ 
son, that he had ever been criticized in any way for the 
performance of his duties or that he had ever evidenced any 
“disloyalty” to his country or any allegiance to any other 
country. Plaintiff objected to the proceedings as a violation 
of the rights guaranteed him by the Constitution of the 
United States, as set forth in Paragraph 37 hereof. 

28. On October 11, 1948, plaintiff was notified of the 
decision of the Branch Loyalty Board to remove him from 
employment for the asserted reason that reasonable grounds 
existed for the belief that he was “disloyal” to the Govern¬ 
ment of the United States in accordance with the standard 
set forth in Executive Order No. 9835. Plaintiff was sus¬ 
pended from duty without pay as of the date of the receipt 
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of said notice, namely, October 12, 1948. A copy of said 
notice is hereto appended as Exhibit C. 

29. Plaintiff appealed that decision to the Veterans’ Ad¬ 
ministration Loyalty Board of Appeals, and on December 
29, 1948, that Board affirmed the decision of the Branch 
Loyalty Board on the grounds that— 

(a) Plaintiff admitted his membership in the Social¬ 
ist-Workers Party; 

(b) The Attorney-General had listed the Socialist 
Workers Party as an organization which seeks to alter 
the form of government of the United States by uncon¬ 
stitutional means; 

(c) The Veterans’ Administration was bound by the 
Attorney-General’s determination; 

(d) Section 9A of the Hatch Act (53 Stat. 1148; U. S. 
Code, Title 5, sec. 118j) made removal mandatory 
where an employee is a member of an organization so 
listed by the Attorney-General. 

A copy of that determination by the Veterans’ Adminis¬ 
tration Board of Appeals and the memorandum dated De¬ 
cember 17, 1948, of the Loyalty Review Board, therein 
referred to, are hereto appended as Exhibit D. 

30. On January 14,1949, within the time allowed, plaintiff 
appealed to the Loyalty Review Board of the United States 
Civil Service Commission. The appeal was heard on 
March 31,1949, by a panel of three members of the Board. 
No evidence was introduced in behalf of the Veterans’ 
Administration. In behalf of the plaintiff, the testimony 
of the National Chairman of the Socialist Workers Party 
was introduced to the effect that it vras not “communist” or 
“subversive”; that it did not seek to overthrow the con¬ 
stitutional form of government of the United States, or to 
alter the form of government of the United States by uncon¬ 
stitutional means or by force or violence; that it believes 
in the theory of production for use rather than for profit 
and seeks to accomplish a change to such a society by law¬ 
ful means, including the use of the ballot and amendment of 
the Constitution; that it has on numerous occasions, and 
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whenever possible it seeks to, run candidates for public 
office; and that its candidates have appeared on the ballots 
of a number of states, limited by the election requirements 
imposed by the various states. Plaintiff renewed his object¬ 
ion to the proceedings on the ground that he was being 
deprived of the rights guaranteed to him by the Constitution 
of the United States, as set forth in Paragraph 37 hereof. 

31. On April 25,1949, plaintiff was notified by the Loyalty 
Board of Review that the decision of the Administrator 
of Veterans’ Affairs to discharge him had been affirmed. 
The panel made the following findings: 

(a) That plaintiff continued to be an active member 
of the Socialist Workers Party; 

(b) That the Socialist Workers Party was an organi¬ 
zation within the purview of Section 9A of the Hatch 
Act; 

(c) That therefore plaintiff’s removal was manda¬ 
tory. 

The Veterans’ Administration was accordingly requested 
to remove plaintiff’s name from its rolls. A copy of that 
decision is hereto appended as Exhibit E. 

32. By reason of the foregoing, plaintiff has been re¬ 
moved from his employment by the Veterans’ Administra¬ 
tion and deprived of his compensation since on or about 
October 12, 1948. He has lost his status and rights.as such 
employee and as an ex-service man under the Veterans’ 
Preference Act of 1944. He has also become blacklisted 
as a “communist”, “subversive” and “disloyal” person 
for private as well as government employment. By reason 
of the actions of the defendants herein set forth, plaintiff’s 
reputation has been destroyed, it has become impossible for 
him to obtain any employment whatever, and he has in 
fact become far more unemployable by reason of the de¬ 
fendants’ actions herein complained of, than by reason of 
the loss of both his legs in the war. 

33. Plaintiff has exhausted all his administrative 
remedies. 

34. The foregoing acts of the defendants, as a result of 





which plaintiff was discharged from employment by the 
Veterans’ Administration and lost his rights and status as 
snch, as well as his rights and status under the Veterans’ 
Preference Act of 1944, were unlawful in the following 
respects: 

(a) The Socialist Workers Party is not a “political 
party or organization which advocates the overthrow 
of our constitutional form of government in the United 
States” within the meaning of Section 9A of the Hatch 
Act, or otherwise; 

(b) The action of the Attorney-General in listing 
the Socialist Workers Party as one of the “organiza¬ 
tions which seek to alter the form of government of 
the United States by unconstitutional means” with¬ 
out any hearing or presentation of evidence and with¬ 
out any opportunity to anyone to answer or rebut 
secret information was in violation of the provisions 
of the Hatch Act; 

(c) The action of the Loyalty Review Board, dated 
December 17, 1948, (Exhibit D), stating that each or¬ 
ganization which the Attorney General had listed in the 
category of “organizations which seek to alter the 
form of government of the United States by uncon¬ 
stitutional means” is to be deemed “an organization 
which advocates the overthrow of our constitutional 
form of government in the United States” within the 
proscription of Section 9A of the Hatch Act and that, 
therefore, removal of all members of each such organi¬ 
zation, including members of the Socialist Workers 
Party, is mandatory, was in violation of the provisions 
of the Hatch Act; 

(d) The action of all the defendants in causing the 
discharge of plaintiff under Section 9A of the Hatch 
Act without any hearing or other proper determina¬ 
tion that the Socialist Workers Party “advocates the 
overthrow of our constitutional form of government 
in the United States” was in violation of the pro¬ 
visions of the Hatch Act. 
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35. The foregoing acts of the defendants were further 
unlawful in that they violated Executive Order No. 9835 
(Exhibit A) which guarantees every employee of the Gov¬ 
ernment of the United States the “right to an administra¬ 
tive hearing”. This right was denied plaintiff by the 
refusal of the defendants to accord plaintiff a hearing on the 
very issue on which he was discharged, namely, that the 
Socialist Workers Party “advocates the overthrow of our 
constitutional form of government in the United States”. 

36. There was not, at any time, a clear and present dan¬ 
ger to the security of the Government of the United States 
or to any other public interest resulting from anything 
that plaintiff said or did, or which might result from any¬ 
thing he might say or do, by reason of the fact that he was 
a member of the Socialist Workers Party, or otherwise. 

37. The foregoing acts of the defendants, as a result 
of which plaintiff was discharged from employment by the 
Veterans’ Administration and lost his rights and status 
as such, as well as his rights and status under the Veterans’ 
Preference Act of 1944, were unlawful and violated the 
provisions of the Constitution of the United States in the 
following respects: 

(A) Section 9A of the Hatch Act (Act of August 2, 
1939, C. 410, sec. 9A; 53 Stat. 1148; U. S. Code, Title 
5, sec. 118j), on its face and as applied to the plaintiff 
in this case is unconstitutional because: 

(1) It deprives plaintiff of the rights of free 
speech, press and assemblage, without the existence 
of a clear and present danger to the security of the 
United States, in violation of the First Amendment; 

(2) It discriminates arbitrarily and unreason¬ 
ably against plaintiff and all other employees of the 
Government of the United States as a class, thus de¬ 
priving plaintiff and other government employees of 
their liberty and property without due process of 
law, in violation of the Fifth Amendment; 

(3) It is so vague and indefinite in describing the 
organizations and parties to which a government 
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employee may not belong that no adequate prior 
guide is provided for the conduct of the employee, 
thus depriving plaintiff and other government em¬ 
ployees of liberty and property without due process 
of law, in violation of the Fifth Amendment; 

(4) It is so vague and indefinite in describing the 
organizations and parties to which government 
employees may not belong that it lends itself to arbi¬ 
trary and discriminatory application by adminis- 
- trative officials, and it has been so arbitrarily and 
discriminatorily applied to the plaintiff by the de¬ 
fendants, thus depriving plaintiff and other gov¬ 
ernment employees of liberty and property without 
due process of law, in violation of the Fifth Amend¬ 
ment. 

(B) Executive Order No. 9835, on its face and as 
applied to the plaintiff in this case, is unlawful and 
unconstitutional because: 

(1) It deprives plaintiff of the rights of free 
speech, press and assemblage without the existence 
of a clear and present danger to the security of the 
United States, in violation of the First Amendment; 

(2) It discriminates arbitrarily and unreasonably 
against plaintiff and all other employees of the gov¬ 
ernment of the United States as a class, thus depriv¬ 
ing plaintiff and other government employees of 
liberty and property without due process of law, in 
violation of the Fifth Amendment; 

(3) The standard set-up, namely, that reasonable 
grounds exist for the belief that the employee is 
“disloyal” to the Government of the United States, 
and the activities and associations which are to be 
considered as evidence of disloyalty, such as— 

‘ ‘ f. Membership in, affiliation with or sympathetic 
association with any foreign or domestic organiza¬ 
tion, association, movement, group or combination 
of persons, designated by the Attorney-General as 
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totalitarian, fascist, communist, or subversive, or 
as having adopted a policy of advocating or approv¬ 
ing the commission of acts of force or violence to 
deny other persons their rights under the Constitu¬ 
tion of the United States, or as seeking to alter the 
form of government of the United States by uncon¬ 
stitutional means. ’ ’ 

are so vague and indefinite that they provide no 
prior guide for the conduct of the employee, lend 
themselves to arbitrary and discriminatory appli¬ 
cation by administrative officials, and in fact, have 
been so arbitrarily and discriminatorily applied to 
plaintiff by the defendants, thus depriving plaintiff 
and other government employees of liberty and prop¬ 
erty without due process of law, in violation of the 
Fifth Amendment; 

(4) It is, in effect, an ex post factor law punish¬ 
ing, or lending itself to administrative action so as 
to punish, government employees for previous con¬ 
duct, in violation of Article I, Section 9, clause 3, of 
the Constitution; 

(5) It provides for sanctions or punishment on 
the theory of guilt by association, and has been so 
applied to the plaintiff by defendants. Plaintiff’s 
discharge was based solely upon the fact that he was 
a member of the Socialist Workers Party rather 
than upon his own acts, beliefs or state of mind, or 
evidence which would be ground for the belief that 
plaintiff himself was disloyal to the Government of 
the United States. This deprived plaintiff of his 
liberty and property without due process of law, 
in violation of the Fifth Amendment; 

(6) It contravenes the standards set up by Con¬ 
gress in the Veterans’ Preference Act of 1944 and 
sets up different standards from those established 
by Congress for the removal of employees, and there¬ 
fore violates the Ninth and Tenth Amendments as 
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well as being without statutory authority for its 
promulgation. 

(C) The procedural provisions of Executive Order 
No. 9835 and the procedure followed by the defendants 
against plaintiff do not meet the requirements of due 
process of law which are guaranteed by the Fifth 
Amendment, for the following reasons: 

(1) The Branch Loyalty Board of the Veterans’ 
Administration, the Veterans’ Administration Loy¬ 
alty Board of Appeals and the Loyalty Review 
Board of the United States Civil Service Com¬ 
mission all precluded themselves from going be¬ 
hind the listing of the Socialist Workers Party made 
by the Attorney-General. That listing was made 
without notice of charges, without a hearing, the 
taking of testimony, confrontation of witnesses, 
cross-examination, or an opportunity to answer or 
rebut any charges. Therefore, since it was admitted 
that the solely decisive fact was that plaintiff was a 
member of the Socialist Workers Party, plaintiff, 
in effect, had no hearing whatsoever on the question 
of his loyalty to the Government of the United States, 
within the meaning of Executive Order No. 9835, or 
on the question of whether he was a member of a 
party which advocated the overthrow of the constitu¬ 
tional form of government of the United States, 
within the meaning of the Hatch Act. 

(2) The case against the plaintiff consisted of 
secret information which was not disclosed to the 
plaintiff. It therefore lacked the following safe¬ 
guards of due process of law: 

(a) The “evidence” was not under oath; 

(b) The “evidence” was not subject to cross- 
examination ; 

(c) Plaintiff was not confronted by his accusers; 

(d) Plaintiff did not know what “evidence” he 
had to answer or rebut. 
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(3) No Bill of Particulars was furnished plaintiff, 
as he requested. 

(4) The burden of proof was shifted to the plain¬ 
tiff to prove his innocence. The Veterans’ Admini¬ 
stration offered no evidence at the hearing. 

(5) Plaintiff did not have the right to subpoena 
witnesses. 

(6) None of the hearings was public. 

(D) Section 9A of the Hatch Act, Executive Order 
No. 9835 and the actions of the defendants purportedly 
taken thereunder have no relationship to the security 
of the United States but are solely for the purpose of 
punishing members of the Socialist Workers Party 
for the views which such members honestly hold, in 
violation of plaintiff’s constitutional rights under the 
First and Fifth Amendments, and said actions further 
violate the constitutional prohibitions against bills of 
attainder and ex post facto laws. 

38. In taking the actions complained of herein, the de¬ 
fendants acted unlawfully and outside their respective 
authority under the Constitution and laws of the United 
States. 

39. The damage done to plaintiff by the unlawful acts of 
the defendants is irreparable, the full extent thereof cannot 
be measured precisely in monetary terms, and is continuing, 
so that plaintiff has no adequate remedy at law. 

Plaintiff therefore asks: 

(1) That the action of the defendants in effecting the 
discharge of the plaintiff be declared to be in violation of 
Section 9A of the Hatch Act; 

(2) That the action of the defendants in effecting the 
discharge of the plaintiff be declared in violation of the pro¬ 
visions of Executive Order No. 9835; 

(3) That Executive Order No. 9835 and Section 9A of the 
Hatch Act be declared unconstitutional on their face and 
of no effect; 

(4) That Executive Order No. 9835 and Section 9A of 
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the Hatch Act be declared unconstitutional and of no effect 
as applied to the plaintiff by the defendants; 

(5) That the discharge of the plaintiff be set aside and 
held to be illegal and of no effect ; 

(6) That a mandatory injunction issue directing: 

(A) Defendant, Carl Gray, Jr., Administrator of 
Veterans * Affairs, his deputies, agents, attorneys, and 
all those acting under or in concert with him, to rein¬ 
state plaintiff in the position held by him at the time 
of his discharge with all the rights and status he then 
had and which would have accumulated to the date of 
the reinstatement had he not been discharged, and that 
plaintiff receive all salary and compensation which he 
would have received from the date of discharge to the 
date of reinstatement; 

(B) Defendants, Harry B. Mitchell, Frances Per¬ 
kins and James M. Mitchell, United States Civil 
Service Commissioners, to restore plaintiff to his place 
on all civil service lists which he had under the 
Veterans ’ Preference Act of 1944 and any other appli¬ 
cable law immediately prior to his discharge, with all 
the rights and status he then had and which would have 
accumulated to the date of reinstatement had he not 
been discharged; 

(C) All the defendants to expunge all records in 
their possession, custody or control made and kept 
pursuant to Executive Order No. 9835 and all records 
of said discharge and of all proceedings subsequent 
thereto; and to refrain from interfering in any way 
with plaintiff’s full reinstatement; 

(D) Defendant, J. Howard McGrath, Attorney- 
General, to suppress and destroy all lists prepared by 
him of the Socialist Workers Party purporting to 
classify it pursuant to Executive Order No. 9835; 

(7) That a temporary injunction issue during the pend¬ 
ency of this suit granting plaintiff such of the relief herein 
requested as the Court shall deem proper; 
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(8) That plaintiff be granted snch other and further 
relief as the Court shall deem proper. 

M. J. Myer 

77 West Washington Street 
Chicago 2, Illinois 

Joseph L. Rauh, Jr. 

1631 K Street, North West 
Washington, 6, D. C. 

Attorneys for Plaintiff 

Address for Service: 

Rauh and Levy, 

1631 K Street, North West, 

Washington 6, D. C. 
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Exhibit A 

Executive Order 9835 

Prescribing Procedures for the Administration of An 
Employees Loyalty Program in the Executive Branch of 

the Government 

Whereas each employee of the Government of the United 
States is endowed with a measure of trusteeship over the 
democratic processes which are the heart and sinew of the 
United States; and 

Whereas it is of vital importance that persons employed 
in the Federal service be of complete and unswerving loy¬ 
alty to the United States; and 

Whereas, although the loyalty of by far the overwhelming 
majority of all Government employees is beyond question, 
the presence within the Government service of any dis¬ 
loyal or subversive person constitutes a threat to our demo¬ 
cratic processes; and 

Whereas maximum protection must be afforded the 
United States against infiltration of disloyal persons into 
the ranks of its employees, and equal protection from un¬ 
founded accusations of disloyalty must be afforded the loyal 
employees of the Government; 

Now, Therefore, by virtue of the authority vested in me 
by the Constitution and statutes of the United States, in¬ 
cluding the Civil Service Act of 1883 (22 Stat. 403), as 
amended and section 9A of the act approved August 2,1939 
(18 U. S. C. 61i), and as President and Chief Executive 
of the United States, it is hereby, in the interest of the 
internal management of the Government, ordered as fol¬ 
lows: 

Part I—Investigation of Applicants 

1. There shall be a loyalty investigation of every person 
entering the civilian employment of any department or 
agency of the executive branch of the Federal Government. 

a. Investigations of persons entering the competitive 
service shall be conducted by the Civil Service Commission, 
except in such cases as are covered by a special agreement 
between the Commission and any given department or 
agency. 
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b. Investigations of persons other than those entering the 
competitive service shall be conducted by the employing 
department or agency. Departments and agencies without 
investigative organizations shall utilize the investigative 
facilities of the Civil Service Commission. 

2. The investigations of persons entering the employ of 
the executive branch may be conducted after any such 
person enters upon actual employment therein, but in any 
such case the appointment of such person shall be condi¬ 
tioned upon a favorable determination with respect to his 
loyalty. 

a. Investigations of persons entering the competitive 
service shall be conducted as expeditiously as possible; 
provided, however, that if any such investigation is not 
completed within 18 months from the date on which a per¬ 
son enters actual employment, the condition that his em¬ 
ployment is subject to investigation shall expire, except in 
a case in which the Civil Service Commission has made an 
initial adjudication of disloyalty and the case continues 
to be active by reason of an appeal, and it shall then be 
the responsibility of the employing department or agency 
to conclude such investigation and make a final determina¬ 
tion concerning the loyalty of such person. 

3. An investigation shall be made of all applicants at all 
available pertinent sources of information and shall include 
reference to: 

a. Federal Bureau of Investigation files. 

b. Civil Service Commission files. 

c. Military and naval intelligence files. 

d. The files of any other appropriate government investi¬ 
gative or intelligence agency. 

e. House Committee on un-American Activities files. 

f. Local law-enforcement files at the place of residence 
and employment of the applicant, including municipal, 
county, and State law-enforcement files. 

g. Schools and colleges attended by applicant. 

h. Former employers of applicant. 

i. References given by applicant. 

j. Any other appropriate source. 
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4. Whenever derogatory information with respect to 
loyalty of an applicant is revealed a full field investigation 
shall be conducted. A full field investigation shall also be 
conducted of those applicants, or of applicants for par¬ 
ticular positions, as may be designated by the head of the 
employing department or agency, such designations to be 
based on the determination by any such head of the best 
interests of national security. 

Part II—Investigation of Employees 

1. The head of each department and agency in the execu¬ 
tive branch of the Government shall be personally respon¬ 
sible for an effective program to assure that disloyal 
civilian officers or employees are not retained in employ¬ 
ment in his department or agency. 

a. He shall be responsible for prescribing and super¬ 
vising the loyalty determination procedures of his depart¬ 
ment or agency, in accordance with the provisions of this 
order, which shall be considered as providing minimum 
requirements. 

b. The head of a department or agency which does not 
have an investigative organization shall utilize the investi¬ 
gative facilities of the Civil Service Commission. 

2. The head of each department and agency shall appoint 
one or more loyalty boards, each composed of not less than 
three representatives of the department or agency con¬ 
cerned, for the purpose of hearing loyalty cases arising 
within such department or agency and making recommenda¬ 
tions with respect to the removal of any officer or employee 
of such department or agency on grounds relating to loy¬ 
alty, and he shall prescribe regulations for the conduct of 
the proceedings before such boards. 

a. An officer or employee who is charged with being dis¬ 
loyal shall have a right to an administrative hearing before 
a loyalty board in the employing department or agency. He 
may appear before such board personally, accompanied by 
counsel or representative of his own choosing, and present 
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evidence on his own behalf, through witness or by affidavit. 

b. The officer or employee shall be served with a written 
notice of snch hearing in sufficient time, and shall be in¬ 
formed therein of the nature of the charges against him in 
sufficient detail, so that he will be enabled to prepare his 
defense. The charges shall be stated as specifically and 
completely as, in the discretion of the employing depart¬ 
ment or agency, security considerations permit, and the 
officer or employee shall be informed in the notice (1) of his 
right to reply to such charges in writing within a specified 
reasonable period of time, (2) of his right to an adminis¬ 
trative hearing on such charges before a loyalty board, and 
(3) of his right to appear before such board personally, to 
be accompanied by counsel or representative of his own 
choosing, and to present evidence on his behalf, through 
witness or by affidavit. 

3. A recommendation of removal by a loyalty board shall 
be subject to appeal by the officer or employee affected, 
prior to bis removal, to the head of the employing depart¬ 
ment or agency or to such person or persons as may be 
designated by such head, under such regulations as may be 
prescribed by turn, and the decision of the department or 
agency concerned shall be subject to appeal to the Civil 
Service Commission’s Loyalty Review Board, hereinafter 
provided for, for an advisory recommendation. 

4. The rights of hearing, notice thereof, and appeal there¬ 
from shall be accorded to every officer or employee prior to 
his removal on grounds of disloyalty, irrespective of tenure, 
or of manner, method or nature of appointment, but the 
head of the employing department or agency may suspend 
any officer or employee at any time pending a determination 
with respect to loyalty. 

5. The loyalty boards of the various departments and 
agencies shall furnish to the Loyalty Review Board herein¬ 
after provided for, such reports as may be requested con¬ 
cerning the operation of the loyalty program in any such 
department or agency. 
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Past ITT— Responsibilities of Civil Service Commission 

1. There shall be established in the Civil Service Com¬ 
mission a Loyalty Review Board of not less than three im¬ 
partial persons, the members of which shall be officers or 
employees of the Commission. 

a. The Board shall have authority to review cases in¬ 
volving persons recommended for dismissal on grounds 
relating to loyalty by the loyalty board of any department 
or agency and to make advisory recommendations thereon 
to the head of the employing department or agency. Such 
cases may be referred to the Board either by the employing 
department or agency, or by the officer or employee con¬ 
cerned. 

b. The Board shall make rules and regulations, not 
inconsistent with the provisions of this order, deemed nec¬ 
essary to implement statutes and Executive orders relating 
to employee loyalty. 

c. The Loyalty Review Board shall also: 

(1) Advise all departments and agencies on all problems 
relating to employee loyalty. 

(2) Disseminate information pertinent to employee loy¬ 
alty programs. 

(3) Coordinate the employee loyalty policies and proce¬ 
dures of the several departments and agencies. 

(4) Make reports and submit recommendations to the 
Civil Service Commission for transmission to the President 
from time to time as may be necessary to the maintenance 
of the employee loyalty program. 

2. There shall also be established and maintained in the 
Civil Service Commission a central master index covering 
all persons on whom loyalty investigations have been made 
by any department or agency since September 1, 1939. 
Such master index shall contain the name of each person 
investigated, adequate identifying information concerning 
each such person, and a reference to each department and 
agency which has conducted a loyalty investigation concern¬ 
ing the person involved. 
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a. All executive departments and agencies are directed to 
furnish to the Civil Service Commission all information 
appropriate for the establishment and maintenance of the 
central master index. 

b. The reports and other investigative material and 
information developed by the investigating department or 
agency shall be retained by such department or agency in 
each case. 

3. The Loyalty Review Board shall currently be fur¬ 
nished by the Department of Justice the name of each 
foreign or domestic organization, association, movement, 
group or combination of persons which the Attorney Gen¬ 
eral, after appropriate investigation and determination, 
designates as totalitarian, fascist, communist or subversive, 
or as having adopted a policy of advocating or approving 
the commission of acts of force or violence to deny others 
their rights under the Constitution of the United States, or 
as seeking to alter the form of government of the United 
States by unconstitutional means. 

a. The Loyalty Review Board shall disseminate such 
information to all departments and agencies. 

Part IV—Security Measures in Investigations 

1. At the request of the head of any department or agency 
of the executive branch an investigative agency shall make 
available to such head, personally, all investigative material 
and information collected by the investigative agency con¬ 
cerning any employee or prospective employee of the re¬ 
questing department or agency, or shall make such material 
and information available to any officer or officers desig¬ 
nated by such head and approved by the investigative 
agency. 

2. Notwithstanding the foregoing requirement, however, 
the investigative agency may refuse to disclose the names of 
confidential informants, provided it furnishes sufficient 
information about such informants on the basis of which the 
requesting department or agency can make an adequate 
evaluation of the information furnished by them, and pro- 
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vided it advises the requesting department or agency in 
writing that it is essential to the protection of the inform¬ 
ants or to the investigation of other cases that the identity 
of the informants not be revealed. Investigative agencies 
shall not use this discretion to decline to reveal sources of 
information where such action is not essential. 

3. Each department and agency of the executive branch 
should develop and maintain, for the collection and analysis 
of information relating to the loyalty of its employees and 
prospective employees, a staff specially trained in security 
techniques, and an effective security control system for 
protecting such information generally and for protecting 
confidential sources of such information particularly. 

Part V— Standards 

1. The standard for the refusal of employment or the 
removal from employment in an executive department or 
agency on grounds relating to loyalty shall be that, on all 
the evidence, reasonable grounds exists for belief that the 
person involved is disloyal to the Government of the United 
States. 

2. Activities and associations of an applicant or employee 
which may be considered in connection with the determina¬ 
tion of disloyalty may include one or more of the following: 

a. Sabotage, espionage, or attempts or preparations 
therefor, or knowingly associating with spies or saboteurs; 

b. Treason or sedition or advocacy thereof; 

c. Advocacv of revolution or force or violence to alter the 
constitutional form of government of the United States; 

d. Intentional, unauthorized disclosure to any person, 
under circumstances which may indicate disloyalty to the 
United States, of documents or information of a confidential 
or non-public character obtained by the person making the 
disclosure as a result of his employment by the Government 
of the United States; 

e. Performing or attempting to perform his duties, or 
otherwise acting, so as to serve the interests of another 
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government in preference to the interests of the United 
States; 

f. Membership in, affiliation with or sympathetic associa¬ 
tion with any foreign or domestic organization, association, 
movement, group or combination of persons, designated by 
the Attorney General as totalitarian, fascist, communist, or 
subversive, or as having adopted a policy of advocating or 
approving the commission of acts of force or violence to 
deny other persons their rights under the constitution of 
the United States, or as seeking to alter the form of govern¬ 
ment of the United States by unconstitutional means. 

Part VI —Miscellaneous 

1. Each department and agency of the executive branch, 
to the extent that it has not already done so, shall submit, to 
the Federal Bureau of Investigation of the Department of 
Justice, either directly or through the Civil Service Com¬ 
mission, the names (and such other necessary identifying 
material as the Federal Bureau of Investigation may re¬ 
quire) of all of its incumbent employees. 

a. The Federal Bureau of Investigation shall check such 
names against its records of persons concerning whom there 
is substantial evidence of being within the purview of para¬ 
graph 2 of Part V hereof, and shall notify each department 
and agency of such information. 

b. Upon receipt of the above-mentioned information from 
the Federal Bureau of Investigation, each department and 
agency shall make, or cause to be made by the Civil Service 
Commission, such investigations of those employees as the 
head of the department or agency shall deem advisable. 

2. The Security Advisory Board of the State-War-Navy 
Coordinating Committee shall draft rules applicable to the 
handling and transmission of confidential documents and 
other documents and information which should not be 
publicly disclosed, and upon approval of the President such 
rules shall constitute the minimum standards for the han¬ 
dling and transmission of such documents and information, 
and shall be applicable to all departments and agencies of 
the executive branch. 
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3. The provisions of this order shall not be applicable to 
persons summarily removed under the provisions of section 
3 of the act of December 17, 1942, 56 Stat. 1053, of the act 
of July 5, 1946, 60 Stat. 453, or of any other statute con¬ 
ferring the power of summary removal. 

4. The Secretary of War and the Secretary of the Navy, 
and the Secretary of the Treasury with respect to the Coast 
Guard, are hereby directed to continue to enforce and main¬ 
tain the highest standards of loyalty within the armed 
services, pursuant to the applicable statutes, the Articles of 
War, and the Articles for the Government of the Navy. 

5. This order shall be effective immediately, but compli¬ 
ance with such of its provisions as require the expenditure 
of funds shall be deferred pending the appropriation of 
such funds. 

6. Executive Order No. 9300 of February 5, 1943, is 
hereby revoked. 

Harry S. Truman 

The White House, 

March 21, 1947. 


Exhibit B 

Veterans Administration 
Branch Office #3 
5000 Wissahickon Avenue 
Phila. 1, Penna. 

August 13, 1948 

Personal and Confidential 

To: Mr. James Kutcher, Clerk 
V. A. Regional Office 
20 Washington Place 
Newark, N. J. 

Thru : The Manager 

Subj: Notice of Proposed Removal Action 

1. In conformance with Executive Order No. 9835 of 
March 21, 1947, Public Law 419, 79th Congress, Sec. 206, 



27 


Act of June 26, 1943, and Sec. 14 of the Veterans’ Prefer¬ 
ence Act of 1944, charges are herewith presented for yonr 
proposed removal from employment with the Veterans 
Administration to become effective thirty (30) calendar 
days from receipt of this notice. The charges of record are 
as follows: 

a. Evidence of record of membership in the Newark 
Branch, Socialist Workers Party. The Socialist Work¬ 
ers Party is contained in the list of organizations 
named by the Attorney General on November 24, 1947, 
as within the purview of Executive Order No. 9835. 

b. Evidence of record of your employment in the 
Newark Branch Headquarters, Socialist Workers 
Party. The Socialist Workers Party is contained in 
the list of organizations named by the Attorney Gen¬ 
eral on November 24, 1947 as within the purview of 
Executive Order No. 9835. 

c. Evidence of record of your financial pledge to 
“The Militant” Fund Drive. “The Militant” is the 
official newspaper of the Socialist Workers Party. 

d. Evidence of record of your association and ac¬ 
tivity with persons, associations, movements, and 
groups designated by the Attorney General as subver¬ 
sive in nature. 

2. In connection with your proposed removal, regulation 
entitles you to the following rights and privileges: 

a. You have the right to reply to the above charges 
in writing, under oath or affirmation, within ten (10) 
calendar days following receipt of this notice. 

b. You have the right to an administrative hearing 
on these charges before the Branch Loyalty Board, 
upon your written request within ten (10) calendar 
days following receipt of this notice. 

c. You have the right to appear personally before 
the Branch Loyalty Board to be represented by counsel 
or other person of your own choosing, to produce wit¬ 
nesses, and to present evidence in your behalf. 
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d. If you so desire, but for any reason are unable to 
obtain a representative, you may request the Branch 
Loyalty Board, or any responsible Veterans Adminis¬ 
tration official or officials to assist you in getting one. 

e. You have the right, upon request made by you at 
any stage in the adjudication of your case, to examine 
a copy of Technical Bulletin 5-85 dated June 29, 1948, 
Executive Order 9835, and such other directives and 
regulations of the Commission Loyalty Review Board 
as may have been made available to the Veterans 
Administration. 

3. During the course of the advance notice period of 
thirty (30) Calendar days prior to proposed removal, you 
will be carried in an active duty and pay status. 

(Signed) Benjamin E. Hinden, 
Chairman, Branch Loyalty Board. 

R. T. O’Brien, (Signed) 

Director of Personnel. 


Exhibit C 
Branch Office No. 3 
5000 Wissahickon Avenue 
Philadelphia 1, Pa. 

PHD 

October 11, 1948. 

Personal and Confidential 

Mr. James Kutcher 
VA Regional Office 
20 Washington Place 
Newark 2, New Jersey 

Dear Sir: 

Your are hereby notified that decision has been made to 
remove you from employment with the Veterans Admin¬ 
istration. All evidence of record, including the testimony 
presented at your hearing, has been fully considered and 
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reasonable grounds exist for belief that you are disloyal 
to the Government of the United States, in accordance 
with standards set forth in Executive Order No. 9835 dated 
March 21, 1947. 

This decision to remove you from employment with the 
Veterans Administration is subject to your appeal to the 
Administrator, written, telephonic, or telegraphic notice 
of which must be received not later than ten (10) calendar 
days from the date of receipt by you of this notice of deci¬ 
sion. Any such notice of appeal must be submitted to the 
undersigned for transmittal to the Administrator. 

If appeal to the Administrator is made, you have the right 
to appear personally before the VA Loyalty Board of 
Appeals in Central Office, Veterans Administration, Wash¬ 
ington, D. C. 

If you do not submit a written notice of appeal within the 
time specified in paragraph 2, your removal will be effected 
at the close of business on October 25, 1948. 

In conformance with the provisions of Veterans Adminis¬ 
tration Technical Bulletin 5-85 dated June 29, 1948, you 
will be suspended from duty without pay effective upon 
receipt of this notice of decision to remove, which suspen¬ 
sion will be continued until the date of your removal. In 
the event you appeal this decision to the Administrator, 
your removal will not be effected on the date given in para¬ 
graph 4, but you will be continued in a status of suspension 
from duty without pay until decision is rendered by the 
Administrator. 

Robert W. Wilson 

cc Mr. M. J. Myer, Attorney at Law 
77 West Washington Street 
Chicago, Illinois 

cc Mr. Arthur P. Burch, Attorney at Law, 116 University 
Place, New York City. 
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Exhibit D 

Registered Mail Dec. 29,1948. 

Mr. James Kutcher 
135 Seth Boyden Terrace 
Newark 5, New Jersey 

Dear Mr. Kutcher: 

This refers to and is the decision on your appeal to the 
Administrator of Veterans Affairs which was submitted 
by your letter of October 14,1948, addressed to the Deputy 
Administrator in Philadelphia and your attorney’s letter 
of October 16, similarly addressed. 

Careful analysis of this case leads me to the conclusion 
that there is no choice but to affirm the action of the 
Deputy Administrator in suspending you from duty and 
pay. You have admitted and therefore it must be concluded 
to be a fact that you are a member of the Socialist Workers 
Party. You admitted such membership in your letter of 
August 25, 1948, addressed to the Chairman of the Branch 
Office Loyalty Board and you again admitted it during the 
hearing held by that loyalty board. 

The Attorney General has determined that the Socialist 
Workers Party is an organization that seeks to alter the 
form of Government of the United States by unconstitu¬ 
tional means. The Veterans Administration is bound by 
that determination of the Attorney General. The Chair¬ 
man of the Loyalty Review Board in a memorandum dated 
December 17, 1948, copy of which is enclosed, states that 
Section 9A of the Hatch Act makes it mandatory to remove 
from the service any employee found to be a member of 
that organization. 

By copy of this letter the Deputy Administrator is in¬ 
structed to continue your suspension from duty and pay 
pending decision on any appeal that you may make to the 
Loyalty Review Board of the Civil Service Commission. 
Any such appeal should be made by you within 20 calendar 
days after the receipt of this letter and should be addressed 
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to the Loyalty Review Board, United States Civil Service 
Commission, Washington 25, D. C. Notice of any snch 
appeal should be sent to the Executive Secretary, Veterans 
Administration Loyalty Board of Appeals, so that the 
records in the case may be sent to the Loyalty Review 
Board of the Commission. 

Very truly yours, 

O. W. Clash 

Enel. 

cc: Mr. M. J. Myer 
Attorney at Law 
77 West Washington St. 

Chicago 2, Illinois (1) Registered Mail 

Deputy Administrator 
VA Branch Office No. 3 
Philadelphia, Pa. (1) 

Manager, 

Regional Office 
Newark, New Jersey (1) 

United States Civil Service Commission 
Washington 25, D. C. 

December 17, 1948. 

Memorandum No. 32 

To All Executive Departments and Agencies 

Subject: Significance of Membership in Organizations 
Which ‘ ‘ Seek to Alter the Form of Government 
of the United States by Unconstitutional 
Means” 

Your attention is directed to the language used in the 
various appropriation acts, i. e., “No part of any appro¬ 
priation contained in this Act shall be used to pay the 
salary or wages of any person who • • • advocates, or 
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who is a member of an organization that advocates, the 
overthrow of the Government of the United States by force 
or violence”; to language in Section 3, Part III, of Execu¬ 
tive Order 9835, which reads: “The Loyalty Review Board 
shall currently be furnished by the Department of Justice 
the name of each foreign or domestic organization, asso¬ 
ciation, movement, group or combination of persons which 
the Attorney General, after appropriate investigation and 
determination, designates * # # as seeking to alter the 
form of government of the United States by unconstitutional 
means”; and to Section 9A of the Hatch Act, which reads: 
“It shall be unlawful for any person employed in any 
capacity by any agency of the Federal Government, whose 
compensation, or any part thereof, is paid from funds 
authorized or appropriated by any Act of Congress, to have 
membership in any political party or organization which 
advocates the overthrow of our constitutional form of gov¬ 
ernment in the United States.” 

The Attorney General has furnished the Loyalty Review 
Board with a classified list of organizations heretofore 
characterized by him according to Section 3, Part III, of 
Executive Order 9835. This list was disseminated to the 
various Departments and Agencies by Loyalty Review 
Board Memorandum No. 19 dated September 21, 1948. 
In this classified list the Attorney General designated the 
Communist Party, U.S.A., the Communist Political Asso¬ 
ciation, the Socialist Workers Party, the Workers Party, 
and the Young Communist League as organizations which 
“seek to alter the form of government of the United States 
by unconstitutional means. ’ ’ Previously, he had designated 
the Communist Party and the German American Bund as 
organizations within the scope of Section 9A of the Hatch 
Act (Loyalty Review Board Memorandum No. 10 dated 
June 2, 1948). 

The Loyalty Review Board has considered the various 
phrases used in the Appropriation Acts, the Hatch Act 
and Section 3, Part III of Executive Order 9835 and has 
determined that the language quoted above from each 
source has a common meaning and that such language 
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should be similarly construed and applied in the adjudica¬ 
tion of cases arising under Executive Order 9835. 

Therefore, in accord with the designations of the Attor¬ 
ney General, present membership in any one or more of 
the organizations listed above, or in any organization which 
may in the future be designated by the Attorney General 
as in the same classification, for the purpose of adjudi¬ 
cating cases under Executive Order 9835, should be con¬ 
sidered as bringing the case within the purview of the Acts 
noted above; and, if in the consideration of a case a Loyalty 
Board finds as a fact that an employee or an applicant is 
a member of one of the foregoing organizations, or that he 
advocates the overthrow of the Government of the United 
States by force or violence, then the removal of the em¬ 
ployee, or the refusal of employment to the applicant, is 
mandatory. 

In making their determinations in all unfavorable cases, 
the Loyalty Boards shall state in writing whether or not 
the particular case involved falls within the purview of 
Section 9A of the Hatch Act and the applicable appropria¬ 
tion act. 

The Regulations and the Directives of the Loyalty 
Review Board will be amended as necessary in view of the 
instructions in this memorandum. 

(Signed) Seth W. Richardson, 

Chairman, 

Loyalty Review Board. 
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Exhibit E 
Address only 

“Civil Service Commission” 

In your reply refer to 
File LRB :REG :bln 
and date of this letter 

United States Civil Service Commission 
Washington 25, D. C. 


April 25, 1949. 

Mr. M. J. Myer, 

Lawyer, 

77 West Washington Street, 

Chicago 2, Illinois. 

Dear Mr. Myer : 

Reference is made to the appeal of Mr. James Kutcher, 
Mail and File Clerk, Veterans Administration, Newark, New 
Jersey, who appealed from an adverse decision of the Ad¬ 
ministrator of the Veterans Administration finding that he 
was ineligible for Federal employment because of a viola¬ 
tion of Section 9A of the Hatch Act. 

You are advised that the panel of members of the Loyalty 
Review Board which met in New York City on March 31, 
1949, to consider the case found that Mr. Kutcher had been 
and continues to be an active member of the Socialist 
Workers Party and it, therefore, affirmed the decision of 
the Administrator of the Veterans Administration. 

In accordance with the Regulations and Directives of 
the Loyalty Review Board, the Socialist Workers Party is 
an organization within the purview of Section 9A of the 
Hatch Act and Mr. Kutcher’s removal is mandatory. 

The Veterans Administration has been advised of the 
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decision and has been requested to remove Mr. Kutcher’s 
name from its rolls. 

For the Loyalty Review Board: 

Very respectfully, 

(Sgd.) Seth W. Richardson, 

Chairman, 

Loyalty Review Board, 
United States Civil Service Commission. 

cc: Mr. James Kutcher, 

135 Seth Boyden Terrace, 

Newark 5, New Jersey. 


Filed April 17, 1950 
[Same title] 

Answer 

Defendants, by their attorneys, H. G. Morison, Assistant 
Attorney General, George Morris Fay, United States At¬ 
torney, and Edward H. Hickey, Attorney, Department of 
Justice, answer the complaint herein as follows: 

First Defense 

1. Defendants admit that this is a suit of a civil nature 
for a declaratory judgment and injunction, but, except as 
so admitted, defendants deny each and every allegation 
contained in said paragraph 1. 

2. Defendants deny each and every allegation contained 
in paragraph 2 of the complaint. 

3. Defendants admit the allegations contained in para¬ 
graph 3 of the complaint. 

4. Defendants admit the allegations contained in para¬ 
graph 4 of the complaint. 

5. Defendants admit the allegations contained in para¬ 
graph 5 of the complaint. 
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6. Defendants admit the allegations contained in para¬ 
graph 6 of the complaint. 

7. Defendants admit the allegations contained in para¬ 
graph 7 of the complaint. 

8. Defendants admit the allegations contained in para¬ 
graph 8 of the complaint. 

9. Defendants admit the allegations contained in para¬ 
graph 9 of the complaint. 

10. Answering paragraph 10 of the complaint, the de¬ 
fendants admit that on August 13, 1946 the plaintiff was 
employed by the Veterans ’ Administration. Defendants 
further admit that plaintiff is a veteran who completed his 
probationary period and became a “10 point preference 
eligible” within the meaning of Section 14 of the Veterans’ 
Preference Act of 1944, but, except as so admitted, defend¬ 
ants deny each and every allegation contained in paragraph 
10 of the complaint and aver that a true copy of plaintiff’s 
service history statement is hereto annexed, marked Ex¬ 
hibit I and hereby made a part hereof. 

11. Answering paragraph 11 of the complaint, the de¬ 
fendants admit the plaintiff was empolyed in the Loan 
Guarantee Division of the Veterans’ Administration, but 
except as so admitted, defendants are without knowledge or 
information sufficient to form a belief as to the truth of the 
allegations contained in paragraph 11 of the complaint, 
and aver that a true copy of a notice of personnel action 
temporarily appointing the plaintiff is hereto annexed, 
marked Exhibit II and hereby made a part hereof. 

12. Answering paragraph 12 of the complaint, defend¬ 
ants admit that on March 21, 1948 plaintiff was reas¬ 
signed to a position in the Registration and Research Sec¬ 
tion of the Rehabilitation and Education Division of the 
Veterans Administration at a salary of $2350.00 per annum, 
as shown by a true copy of notice of personnel action hereto 
annexed, marked Exhibit III, and made a part hereof, but, 
except as so admitted, defendants are without knowledge or 
information sufficient to form a belief as to the truth of the 
allegations contained in paragraph 12 of the complaint. 
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13. Answering paragraph 13 of the complaint, defend¬ 
ants admit that plaintiff received efficiency ratings of “ex¬ 
cellent” and “very good,” but except as so admitted, de¬ 
fendants allege that they are without knowledge or infor¬ 
mation sufficient to form a belief as to the truth of the allega¬ 
tions contained in paragraph 13 of the complaint. 

14. Answering paragraph 14 of the complaint, the de¬ 
fendants admit the allegation that the Branch Loyalty 
Board of the Veterans Administration agreed that the posi¬ 
tions held by plaintiff were not “sensitive” in nature and, 
except as so admitted, the defendants deny each and every 
allegation contained in paragraph 14 of the complaint. 

15. Answering paragraph 15 of the complaint, defendants 
admit that the provisions of the Veterans Preference Act 
of 1944 set forth in said paragraph 15 are correct excerpts 
from said statute and defendants respectfully refer the 
Court to the text of said statute for the full meaning, pur¬ 
port and effect thereof. 

16. Answering paragraph 16 of the complaint, defendants 
admit plaintiff has correctly set forth the provisions of 
Section 9A of the Hatch Act 

17. Answering paragraph 17 of the complaint, defendants 
admit that on March 21,1947, Harry S. Truman, President 
of the United States, promulgated Executive Order No. 
9835 (12 F.R. 1935) and that Exhibit A of the complaint 
is a true copy thereof. 

18. Answering paragraph 18 of the complaint, defendants 
admit that by letter dated November 24, 1947, to defendant 
Richardson, Chairman of the Loyalty Review Board of the 
United States Civil Service Commission, Tom C. Clark, 
then Attorney General of the United States, acting under 
authority of Executive Order 9835, promulgated by the 
President by virtue of the authority vested in him by the 
Constitution and statutes of the United States, including 
the Civil Service Act of 1883 (22 Stat. 403) as amended, and 
Section 9A of the Act approved August 2, 1939 (5 U.S.C. 
118j) and as President and Chief Executive of the United 
States, designated an organization known as the Socialist 
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Workers’ Party as subversive within the meaning of Sec¬ 
tion 3, Part IH of Executive Order 9835; defendants fur¬ 
ther admit that by letter dated December 4, 1947, the 
Loyalty Review Board, through its Chairman, defendant 
Richardson, acting under the authority of said Executive 
Order disseminated copies of said letter of November 24, 
1947, so designating the Socialist Workers’ Party, to vari¬ 
ous Executive departments and agencies of the Government 
of the United States, but, except as so admitted, defendants 
deny each and every allegation contained in paragraph 
18 of the complaint and aver that the Loyalty Review Board 
caused the list of organizations as designated in said letter 
of November 24,1947, to be published in 13 Federal Register 
1471-1473, on March 20,1948, a true copy of said letter being 
hereto annexed, marked Exhibit IV, and hereby made a 
part hereof. 

19. Defendants deny each and every allegation contained 
in paragraph 19 of the complaint and aver that by letter 
dated September 17,1948, Tom C. Clark, the then Attorney 
General of the United States, acting under the authority 
of Executive Order 9835, issued by the President, as afore¬ 
said, in the exercise of his Constitutional power and the au¬ 
thority conferred by Section 9A of the Hatch Act and the 
provisions of the Civil Service Act, as amended, forwarded 
to defendant Richardson a consolidated list, designating 
certain organizations as “Totalitarian,” “Fascist,” “Com¬ 
munist,” “Subversive,” “Organizations which have 
adopted a policy of advocating or approving the Commis¬ 
sion of acts of force or violence to deny others their rights 
under the Constitution of the United States,” and “Or¬ 
ganizations which seek to alter the form of Government of 
the United States by unconstitutional means,” and aver 
that the Socialist Workers’ Party was designated in said 
list as an organization which is “Communist,” “Sub¬ 
versive,” and one which “seeks to alter the form of govern¬ 
ment of the United States by unconstitutional means ” 

20. Answering paragraph 20 of the complaint, defendants 
admit that on or about September 21, 1948, the Loyalty 
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Review Board, through its Chairman, defendant Richard¬ 
son, acting under authority of Executive Order 9835, by 
memorandum of September 21, 1948, disseminated copies 
of the consolidated list of organizations, furnished by the 
then Attorney General of the United States to defendant 
Richardson by the aforesaid letter of September 17, 1948, 
to all Executive Departments and Agencies of the Govern- 
ment of the United States, but, except as so admitted, the 
defendants deny each and every allegation contained in 
paragraph 20 of the complaint, and allege that the Loyalty 
Review Board caused said list to be published in 13 Federal 
Register 6135-6138, on October 21,1948, a true copy of said 
memorandum and list being hereto annexed, marked Ex¬ 
hibit V, and made a part hereof. 

21. Answering paragraph 21 of the complaint, defendants 
admit that the designation and listing of the Socialist 
Workers’ Party by the then Attorney General, Tom C. 
Clark, were made without notice, presentation of charges 
to the Socialist Workers’ Party and without hearing, but, 
except as so admitted, the defendants deny each and every 
allegation contained in paragraph 21 of the complaint and 
aver that such action by the then Attorney General was, in 
all respects, in conformity with law, and was required by 
Executive Order 9835 and Section 9A of the Hatch Act. 

22. Defendants admit the allegations contained in para¬ 
graph 22 of the complaint. 

23. The defendants are without knowledge or informa¬ 
tion sufficient to form a belief as to the truth of the allega¬ 
tions contained in paragraph 23 of the complaint that the 
Socialist Workers Party has, on numerous occasions, and 
whenever possible it seeks to, run candidates for public 
office and that its candidates have appeared on the ballots 
of a number of states, limited by the election requirements 
imposed by the various states, and defendants deny each 
and every other allegation contained in said paragraph 23 
for the reason that under Section 9A of the Hatch Act 
and the provisions of Executive Order 9835, issued by the 
President in the execution of his Constitutional power and 



the authority conferred by Section 9A of the Hatch Act and 
the provisions of the Civil Service Act, as amended, the 
Attorney General is given the authority, is required to and 
has found that the Socialist Workers Party was and is an 
organization which seeks to alter the form of Government 
of the United States by unconstitutional means and under 
said Executive Order and Section 9A of the Hatch Act, 
his designation of said Socialist Workers Party is conclu¬ 
sive and final. 

24. Defendants admit the allegations contained in para¬ 
graph 24 of the complaint except the allegation that Public 
Law 419 was an appropriation act, which allegation they 
hereby deny and refer to said Public Law for a determina¬ 
tion of its nature, and the Court is respectfully referred to 
Exhibit B. annexed to said complaint, being a true copy 
of the notice of proposed removal action, for a full and 
complete statement of the contents thereof and further aver 
that by said Exhibit B, the plaintiff was informed of his 
right to reply to the charges therein set forth in writing, 
under oath or affirmation, within ten calendar days follow¬ 
ing receipt of said notice, his right to an administrative 
hearing on such charges before a Branch Loyalty Board 
of the Veterans Administration, his right to appear person¬ 
ally before such Loyalty Board, to be represented by coun¬ 
sel or other person of his own choosing, to produce wit¬ 
nesses and to present evidence in his own behalf, and was 
further informed by said notice that during the course of 
the advance notice of thirty calendar days prior to removal 
he would be carried in an active duty and pay status and 
defendants further aver that the Branch Loyalty Board 
referred to in Exhibit B of the complaint had been set up, 
prior to the service of said notice of proposed removal 
action, by the head of the Veterans Administration under 
and pursuant to the authority conferred by paragraph 2, 
Part II of Executive Order 9835. 

25. Defendants deny each and every allegation contained 
in paragraph 25 of the complaint and respectfully refer the 
Court to Exhibit B of the complaint for a complete and 
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accurate statement of the charges contained in the notice 
of proposed removal action. 

26. Defendants admit that on September 10, 1948, the 
plaintiff was accorded a hearing before the Branch Loyalty 
Board of the Veterans Administration and that plaintiff 
was not confronted at said hearing by any witnesses against 
him, and defendants further admit that said hearing was 
not public and that neither the Veterans’ Administration 
nor the plaintiff had the right to subpoena witnesses, but, 
except as so admitted, defendants deny each and every 
allegation contained in paragraph 26 of the complaint, and 
defendants aver that at said hearing on September 10,1948, 
the Branch Loyalty Board had before it, in addition to the 
testimony and admissions of plaintiff, the notice of pro¬ 
posed removal action, a copy of which is annexed to the 
complaint as Exhibit B, plaintiff’s answer thereto, a true 
and correct copy of which is hereto annexed and made a 
part hereof as Exhibit VI, and confidential reports of in¬ 
vestigations conducted by the Federal Bureau of Investiga¬ 
tion, and defendants further aver that said hearing on 
September 10, 1948, before the Branch Loyalty Board of 
the Veterans’ Administration and the procedures followed 
therein were in conformity with the provisions of Executive 
Order 9835, the Statement, Regulations and Directives of 
the Loyalty Review Board of the Civil Service Commission 
to the Departments and Agencies of the Government 
promulgated by that Board under Part III of Executive 
Order 9835, a true and correct copy of such Statements, 
Regulations and Directives being hereto annexed marked 
Exhibit VII, and hereby made a part hereof. 

27. Defendants deny each and every allegation contained 
in paragraph 27 of the complaint and aver that what oc¬ 
curred at said hearing on September 10, 1948, is set forth 
in full in a true copy of the transcript of such hearing 
hereto annexed, marked Exhibit VIII, and made a part 
hereof, and defendants respectfully refer thereto for a full 
and correct statement of what transpired at said hearing, 
and defendants further aver that at said hearing, the 
Branch Loyalty Board of the Veterans’ Administration 


had before it and considered the testimony and admissions 
of the plaintiff, the testimony of other witnesses, numerous 
letters filed in behalf of plaintiff, the notice of proposed 
removal action (Exhibit B to the complaint) and plaintiff’s 
answer thereto (Exhibit VI hereto) as well as the confiden¬ 
tial reports of investigation of the Federal Bureau of In¬ 
vestigation. 

28. Defendants deny each and every allegation contained 
in paragraph 28 of the complaint and aver that the correct 
terms of the notification to plaintiff, dated October 11, 1948, 
by which he was informed of the determination of the 
Branch Loyalty Board, appear in a true copy of a letter 
dated October 11, 1948, which is annexed to the complaint 
as Exhibit C, and defendants further aver that in said 
letter plaintiff was informed that, in accordance with the 
standards set forth in Executive Order No. 9835, all evi¬ 
dence of record, including the testimony presented at plain¬ 
tiff’s hearing, had been fully considered and that reasonable 
grounds exist for belief that plaintiff is disloyal to the Gov¬ 
ernment of the United States and that it had been decided 
to remove plaintiff from employment with the Veterans’ 
Administration, and defendants further aver that said letter 
of October 11,1948, informed plaintiff of his right to appeal 
within 10 days from the date of receipt thereof by plaintiff 
to the Administrator of Veterans’ Affairs, of his right to 
appear personally before the Veterans’ Administration 
Loyalty Board of Appeals in Washington, D. C., and that 
plaintiff would be suspended from duty and pay effective 
on the date of his receipt of said letter and that if he did not 
appeal, his removal would be effected at the close of busi¬ 
ness on October 25, 1948, while if he did so appeal his re¬ 
moval would be postponed pending a decision upon the 
appeal, and defendants aver that plaintiff was suspended 
without pay on October 12,1948. 

29. Defendants admit that plaintiff appealed the deter¬ 
mination of the Branch Loyalty Board but, except as so 
admitted, deny each and every allegation contained in para¬ 
graph 29 of the complaint and aver that the correct terms 
of the decision of the Administrator of Veterans’ Affairs 
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upon plaintiff’s appeal from said determination of the 
Branch Loyalty Board appear in a true copy of a letter 
dated December 29, 1948, annexed to the complaint as Ex¬ 
hibit D and defendants further aver that in said letter, 
plaintiff was informed that he had admitted and it was 
therefore concluded to be a fact that he was a member of 
the Socialist Workers’ Party, that the Attorney General 
had determined that the Socialist Workers’ Party is an or¬ 
ganization that seeks to alter the form of Government of 
the United States by unconstitutional means, that the 
Veterans’ Administration is bound by such determination 
of the Attorney General and that by a memorandum, a copy 
of which was enclosed with said letter of December 29, 1948, 
defendant Richardson, Chairman of the Loyalty Review 
Board, had stated that Section 9A of the Hatch Act makes 
it mandatory to remove from the service any employee 
found to be a member of that organization and defendants 
further aver that in said letter of December 29, 1948, plain¬ 
tiff was informed of his right to appeal to the Loyalty 
Review Board of the Civil Service Commission within 
twenty calendar days following receipt of said letter and 
that his suspension from duty and pay would be continued 
pending decision on any such appeal. 

30. Defendants admit that plaintiff appealed from the 
determination of the Administrator of Veterans’ Affairs 
referred to in paragraph 29 hereof to the Loyalty Review 
Board of the United States Civil Service Commission but, 
except as so admitted, deny each and every allegation con¬ 
tained in paragraph 30 of the complaint and aver that what 
occurred at the hearing held on March 31, 1949, before a 
panel of the Loyalty Review Board upon plaintiff’s appeal 
is set forth in full in a true copy of the transcript of such 
hearing hereto annexed, marked Exhibit IX and made a 
part hereof, and the court is respectfully referred thereto 
for a full and correct statement of what transpired at said 
hearing, and defendants further aver that at said hearing 
the panel of the Loyalty Review Board had before it and 
considered the testimony and admissions of the plaintiff, 
the testimony of other witnesses, numerous letters filed in 
behalf of plaintiff, the notice of proposed removal action 



(Exhibit B to the complaint) and plaintiff’s answer thereto 
(Exhibit VI hereto), the transcript of the hearing before 
the Branch Loyalty Board of the Veterans’ Administration 
held on September 10, 1948 (Exhibit VIE hereto), the 
record upon plaintiff’s appeal to the Administrator of 
Veterans’ Affairs as well as the confidential reports of in¬ 
vestigations of the Federal Bureau of Investigation. 

31. Defendants admit that by letter dated April 25, 1949, 
defendant Richardson, Chairman of the Loyalty Review 
Board, notified the plaintiff and his attorney that the deci¬ 
sion of the Admininstrator of Veterans’ Affairs had been 
affirmed and that the Veterans’ Administration had been 
requested to remove plaintiff’s name from its rolls but 
except as so admitted, defendants deny each and every 
allegation contained in paragraph 31 of the complaint and 
aver that the correct terms of said letter dated April 25, 
1949 by which plaintiff was notified of the determination of 
the Loyalty Review Board appear in a true copy thereof 
which is annexed to the complaint as Exhibit E to which the 
court is respectfully referred for an accurate statement of 
the determination made by the Loyalty Review Board, and 
defendants further aver that in said letter plaintiff was 
informed that the panel of members of the Loyalty Review 
Board which met in New York City on March 31, 1949 to 
consider plaintiff’s appeal found that plaintiff had been 
and continues to be an active member of the Socialist 
Workers’ Party, an organization within the purview of 
Section 9A of the Hatch Act and that plaintiff’s removal 
was therefore mandatory. 

32. Defendants admit that pursuant to the determination 
made by the Loyalty Review Board as provided for by 
Executive Order 9835, Section 9A of the Hatch Act and 
the Veterans Preference Act of 1944, and in accordance 
with the Statement, Regulations and Directives promul¬ 
gated by said Loyalty Review Board to implement said stat¬ 
utes and Executive Order (Exhibit VII hereto) plaintiff 
was removed from employment with the Veterans Admin¬ 
istration on April 29, 1949, by notification of personnel ac¬ 
tion dated April 29,1949, a true copy of which is hereto an- 
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nexed, marked Exhibit X, and made a part hereof; defend¬ 
ants allege that they are without knowledge or information 
sufficient to form a belief as to the truth of the allegation 
contained in paragraph 32 of the complaint that it has be¬ 
come impossible for plaintiff to obtain any employment, but, 
except as so admitted and alleged, defendants deny each and 
every allegation contained in paragraph 32 of the complaint. 

33. Defendants admit the allegations contained in para¬ 
graph 33 of the complaint. 

34a. Defendants admit that plaintiff was removed from 
employment by the Veterans Administration but, except as 
so admitted, deny each and every allegation contained in 
paragraph 34 of the complaint preceding subparagraph “a” 
thereof; defendants further deny the allegations contained 
in paragraph 34a of the complaint and aver that under 
Section 9A of the Hatch Act and the provisions of Execu¬ 
tive Order 9835 issued by the President in the execution 
of his Constitutional powers and pursuant to the authority 
conferred by Section 9A of the Hatch Act and the provisions 
of the Civil Service Act, as amended, the Attorney General 
is given the authority, is required to and has found that the 
Socialist Workers Party was and is an organization which 
seeks to alter the form of Government of the United States 
by unconstitutional means and under said Executive Order 
and Section 9A of the Hatch Act his designation of said 
Socialist Workers Party is conclusive and final and clearly 
brings said Party within the scope and meaning of said 
Section 9A. 

b. Defendants deny each and every allegation contained 
in paragraph 34b of the complaint. 

c. Defendants deny each and every allegation contained 
in paragraph 34(c) of the complaint and aver that under 
paragraph 1(b) of Executive Order 9835, the Loyalty Re¬ 
view Board of the Civil Service Commission is authorized 
and directed to make rules and regulations deemed neces¬ 
sary to implement statutes and Executive Orders relating 
to employee loyalty. 

d. Defendants deny each and every allegation contained 
in paragraph 34(d) of the complaint. 
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35. Defendants deny each and every allegation con¬ 
tained in paragraph 35 of the complaint. 

36. Defendants deny each and every allegation contained 
in paragraph 36 of the complaint. 

37. Defendants deny each and every allegation contained 
in paragraph 37 of the complaint 

38. Defendants deny each and every allegation contained 
in paragraph 38 of the complaint. 

39. Defendants deny each and every allegation contained 
in paragraph 39 of the complaint. 

Second Defense 

40. The Court lacks jurisdiction over the subject mat¬ 
ter of the action set forth in the complaint 

Third Defense 

41. The complaint fails to state a claim against the de¬ 
fendants or any of them individually or in their respective 
official capacities upon which the Court can grant any relief. 

Fourth Defense 

42. In the exercise of authority conferred upon him by 
the Constitution and statutes of the United States, includ¬ 
ing the Civil Service Act, as amended (5 U.S.C. 631 et seq.), 
and Section 9A of the Hatch Act (5 U.S.C. 118j), the Presi¬ 
dent issued Executive Order 9835 on March 21, 1947 (12 
F.R. 1935), a copy of which is attached to the complaint as 
Exhibit A, and the provisions of said Executive Order 
became effective on October 1,1947. 

43. Said Executive Order 9835 establishes procedures for 
the administration and accomplishment of a loyalty pro¬ 
gram for Federal employees and applicants for such em¬ 
ployment, including those employees entitled to the rights, 
benefits and preferences established by the provisions of the 
Veterans’ Preference Act of 1944 (5 U.S.C. 851 et seq.). 

44. Part II of said Executive Order 9835 imposes upon 
the Heads of the respective Executive Departments and 
Agencies of the Federal Government the responsibility for 
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determining the loyalty of each of the employees in the re¬ 
spective Execentive Departments and Agencies, inclnding 
the determination of whether each such employee falls 
within the provisions of Section 9A of the Hatch Act. 

45. Part III of said Executive Order 9835 provides for 
the establishment in the Civil Service Commission of a 
Loyalty Review Board with power to make rules and regu¬ 
lations to give effect to the provisions of the statutes and 
Executive orders relating to the loyalty of employees of the 
Federal Government, including Section 9A of the Hatch 
Act and said Executive Order 9835, and to supervise, co¬ 
ordinate and control the actions taken by the Heads of the 
respective Executive Departments and Agencies in the ap¬ 
plication and enforcement of the respective statutes and 
Executive orders relating to the loyalty of employees of 
the Federal Government, including Section 9A of the Hatch 
Act and said Executive Order 9835. 

46. Part HI, paragraph 3 of said Executive Order 9835 
provides that the Department of Justice shall currently fur¬ 
nish the Loyalty Review Board with: “the name of each 
foreign or domestic organization, association, movement, 
group or combination of persons which the Attorney Gen¬ 
eral, after appropriate investigation and determination, 
designates as totalitarian, fascist, communist or subversive, 
or as having adopted a policy of advocating or approving 
the commission of acts of force or violence to deny others 
their rights under the Constitution of the United States, or 
as seeking to alter the form of government of the United 
States by unconstitutional means. ’ ’ Paragraph 3a specifies: 
“The Loyalty Review Board shall disseminate such infor¬ 
mation to all departments and agencies.’’ 

47. Under the authority contained in Part HI, paragraph 
3 of said Executive Order 9835, by letter dated November 
24,1947 to defendant Richardson, Chairman of the Loyalty 
Review Board, Tom C. Clark, the then Attorney General 
of the United States, designated an organization known as 
the Socialist Workers’ Party as subversive within the 
meaning of Section 3, Part III of said Executive Order and 
the Loyalty Review Board, through its Chairman, defendant 




Richardson, acting under the authority of said Executive 
Order 9835 and Section 9A of the Hatch Act disseminated 
copies of said letter of November 24, 1947 to the various 
Executive Departments and Agencies of the Government of 
the United States. 

48. Under the authority contained in Part HI, para¬ 
graph 3 of Executive Order 9835, by letter dated September 
17, 1948, Tom C. Clark, the then Attorney General of the 
United States, transmitted to defendant Richardson a con¬ 
solidated list designating certain organization as “Totali¬ 
tarian,” “Fascist,” “Communist” “Subversive,” “Or¬ 
ganizations which have adopted a policy of advocating or 
approving the commission of acts of force or violence to 
deny others their rights under the Constitution of the United 
States,” and “Organizations which seek to alter the form 
of Government of the United States by unconstitutional 
means.” The Socialist Workers’ Party was included in 
such list as an organization which is “Communist, ‘Sub¬ 
versive,’ and one which seeks to alter the form of Govern¬ 
ment of the United States by unconstitutional means.” 
Under the authority of Executive Order 9835 and Section 9A 
of the Hatch Act, by memorandum dated December 17,1948 
defendant Richardson, Chairman of the Loyalty Review 
Board, disseminated to the various Executive Departments 
and Agencies of the Government a directive which, in 
pertinent part, provided: 

“The Attorney General has furnished the Loyalty 
Review Board with a classified list of organizations 
heretofore characterized by him according to Section 
3, Part HI, of Executive Order 9835. This list was dis¬ 
seminated to the various Departments and Agencies by 
Loyalty Review Board Memorandum No. 19 dated 
September 21,1948. In this classified list the Attorney 
General designated the Communist Party, U. S. A., the 
Communist Political Association, the Socialist Work¬ 
ers Party, the Workers Party, and the Young Com¬ 
munist League as organizations which ‘seek to alter 
the form of government of the United States by uncon- 
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stitutional means’. Previously he had designated the 
Communist Party and the German American Bund as 
organizations within the scope of Section 9A of the 
Hatch Act (Loyalty Review Board Memorandum No. 
10 dated June 2,1948). 

“The Loyalty Review Board has considered the 
various phrases used in the Appropriations Acts, the 
Hatch Act and Section 3, Part III of Executive Order 
9835 and has determined that the language quoted 
above from each source has a common meaning and 
that such language should be similarly construed and 
applied in the adjudication of cases arising under Exe¬ 
cutive Order 9835. 

“Therefore, in accord with the designations of the 
Attorney General, present membership in any one or 
more of the organizations listed above, or in any or¬ 
ganization which may in the future be designated by 
the Attorney General as in the same classification, for 
the purpose of adjudicating cases under Executive Or¬ 
der 9835, should be considered as bringing the case 
within the purview of the Acts noted above; and, if 
in the consideration of a case a Loyalty Board finds 
as a fact that an employee or an applicant is a member 
of one of the foregoing organizations, or that he advo¬ 
cates the overthrow of the Government of the United 
States by force or violence, then the removal of the 
employee, or the refusal of employment to the appli¬ 
cant, is mandatory.” 

49. Plaintiff was employed by the Veterans’ Administra¬ 
tion on August 13, 1946 and assigned to duty in the Loan 
Guarantee Division of the Veterans’ Administration. 
Thereafter, and in due course, plaintiff completed his proba¬ 
tionary period and because a “preference eligible” within 
the meaning of the Veterans’ Preference Act of 1944. 

50. Plaintiff was reassigned on March 21, 1948 to a posi¬ 
tion in the Registration and Research Section of the Re¬ 
habilitation and Education Division of the Veterans’ Ad¬ 
ministration Regional Office, Newark, New Jersey. In ac- 




oordance with the provisions of Executive Order 9835, Sec¬ 
tion 9A of the Hatch Act, the Directives of the Loyalty Ke- 
view Board, attached hereto and made a part hereof as 
Exhibit VII, and the provisions of Section 14 of the Veter¬ 
ans ’ Preference Act of 1944, the Chairman of the Veterans’ 
Administration Branch Loyalty Board under date of Au¬ 
gust 13, 1948 forwarded to plaintiff a notice of proposed 
removal action (Exhibit B to the complaint), which set 
forth the charges upon which it was proposed to remove 
plaintiff from employment with the Veterans’ Administra¬ 
tion and which advised plaintiff of his right to reply thereto 
within ten days following receipt thereof, his right to an 
administrative hearing on such charges before the Branch 
Loyalty Board, his right to appear personally before such 
Loyalty Board, to be represented by counsel or other per¬ 
son of his own choosing, to produce witnesses and to pre¬ 
sent evidence in his own behalf. 

51. Plaintiff answered said notice of proposed removal 
action in writing, a copy of which answer is annexed hereto 
as Exhibit VI, and requested an administrative hearing, 
and in accordance with his request, such hearing was held 
by the Branch Loyalty Board of the Veterans’ Adminis¬ 
tration on September 10, 1948, at which plaintiff testified, 
freely admitting membership in the Socialist Workers’ 
Party, produced witnesses, was represented by counsel and 
introduced letters in his own behalf. 

52. Following said hearing on September 10, 1948, said 
Branch Loyalty Board informed plaintiff by letter dated 
October 11,1948, (Exhibit C to the Complaint), that it had 
decided that upon all the evidence, including the testimony 
at said hearing, that reasonable grounds exist for belief 
that plaintiff is disloyal to the Government of the United 
States and that he would be removed from employment with 
the Veterans’ Administration on October 25, 1948, in the 
event he did not appeal said decision, and that he would be 
suspended from duty without pay effective upon receipt of 
said notice dated October 11, 1948, that he had the right 
to appeal to the Administrator of Veterans’ Affairs within 
ten days following receipt of said notice and that in the 
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event he so appealed, his removal would be postponed and 
his suspension from duty and pay continued until decision 
upon his appeal. 

53. Upon plaintiff’s appeal to the Administrator of 
Veterans’ Affairs from the decision of the Branch Loyalty 
Board dated October 11, 1948, said appeal was submitted 
for decision upon the record made before and considered 
by said Branch Loyalty Board and by letter dated Decem¬ 
ber 29, 1948 (Exhibit D to the Complaint) plaintiff was 
informed that the Administrator of Veterans’ Affairs had 
affirmed the determination of the Branch Loyalty Board of 
the Veterans’ Administration for the reason that plaintiff 
was a member of the Socialist Workers’ Party; that he 
admitted such membership; that the determination of the 
Attorney General that said Socialist Workers’ Party is an 
organization which seeks to alter the form of Government 
of the United States by unconstitutional means was final 
and conclusive; and that Section 9A of the Hatch Act and 
the Regulations and Directives of the Loyalty Review Board 
made mandatory the removal from federal employ of an 
employee found to be a member of that organization. Said 
letter of December 29, 1948 informed plaintiff of his right 
to appeal to the Loyalty Review Board of the Civil Service 
Commission and that his suspension from duty and pay 
would be continued pending decision upon such appeal. 

54. Plaintiff appealed to the Loyalty Review Board from 
said decision of the Administrator of Veterans’ Affairs and 
on March 31,1949 was granted a hearing in New York City 
before a panel of that Board. Plaintiff appeared at said 
hearing, was represented by counsel, testified, admitting 
membership in the Socialist Workers’ Party, and produced 
witnesses and filed letters on his own behalf. Thereafter, 
by letter dated April 25, 1949 he was notified by defendant 
Richardson, Chairman of the Loyalty Review Board, that 
the panel of the Loyalty Review Board which had heard 
and considered his appeal had found that plaintiff had been 
and continues to be an active member of the Socialist 
Workers’ Party, an organization within the purview of 
Section 9 A of the Hatch Act, that his removal was manda- 


tory and that the decision of the Administrator of Veterans’ 
Affairs was therefore affirmed. The Veterans’ Administra¬ 
tion was advised of this decision by the Loyalty Review 
Board and requested to remove plaintiff’s name from its 
rolls. 

55. Thereafter, by notification of personnel action dated 
April 29,1949 plaintiff was advised of his removal, effective 
April 29,1949, a true copy of said notification being Exhibit 
X hereto. 

56. The designation by the Attorney General of the 
Socialist Workers’ Party as an organization which seeks 
to alter the form of Government of the United States by 
unconstitutional means, made in the exercise of the au¬ 
thority and duty conferred and imposed upon him by Sec¬ 
tion 9A of the Hatch Act and the provisions of Executive 
Order 9835, was wholly legal and proper and said designa¬ 
tion pursuant to the terms and provisions of said statute 
and Executive Order, is conclusive and final, clearly plac¬ 
ing said Party within the scope and meaning of Section 9A 
of the Hatch Act. 

57. The removal of plaintiff from employment with 
the Veterans’ Administration for violation of Section 9A 
of the Hatch Act by virtue of his admitted membership in 
the Socialist Workers’ Party was in all respects authorized 
and required by the provisions of said Section 9A of the 
Hatch Act, Executive Order 9835, the Regulations and 
Directives of the Loyalty Review Board and said removal 
was in all respects authorized by and in conformity with 
the provisions of Section 14 of the Veterans’ Preference 
Act of 1944 and the rules and regulations issued by the Civil 
Service Commission pursuant thereto (5 C.F.R. 1949 Supp., 
Sec. 22.1 et seq., 12 F.R. 2855). 

58. Plaintiff has failed to state a claim against the 
defendants upon which the Court can grant any relief. 

Fifth Defense 

59. Defendants hereby reincorporate and reallege each 
-and every allegation contained in paragraphs 41 through 
57, inclusive, of this answer as if the same were herein set 





forth in full and aver that by virtue of the facts so alleged, 
the removal of plaintiff was effected in complete conformity 
with all applicable and controlling statutes, Executive 
orders and rules and regulations and was not in violation of 
any provision of the Constitution, the Civil Service Act, 
the Veterans’ Preference Act, or any other statute. 

Sixth Defense 

60. The Court is without jurisdiction of the subject mat¬ 
ter of this action in that plaintiff hereby seeks to subject 
to judicial review Executive action which is committed by 
law to the sole and exclusive discretion of the Executive. 

Wherefore, Defendants pray that the complaint be dis¬ 
missed in all respects with costs to the defendants. 

H. G. Morison, 

Assistant Attorney General. 

George Morris Fay, 

United States Attorney. 

Edward H. Hickey, 
Attorney, Department of Justice. 



Exhibit I 


United States Civil Service Commission 
Service Record Division 
Washington 25, D. C. 


March 30, 1950. 


Statement of Federal, Service 

Notice to individuals—This record should be preserved 
—Additional copies of service histories can not be 
furnished due to limited personnel in the Commission. 
This record may be presented to appointing officers for 
their inspection. 

Name: James Kutcher. 

Date of Birth: 12-26-13. 

Authority for original appointment (Examination from 
which appointed or other authority—Executive Order, 
Law, or other exemption): Executive Order 9691 D.C. 549. 


Effective 

Date 

8-13-46 


10- 3-46 
10- 4-46 


10-12-48 

to 

10-25-48 


10- 25-48 
to 

11- 24-48 


Nature 
of action 

Temporary Appointment 


Termination 
Conversion to Proba- 
tional Status 
(Executive Order 9691, 

D. C. 549) 

Suspension—not to exceed 
14 days 

(Suspension being effected 
under provisions of Veter¬ 
ans Administration Tech¬ 
nical Bulletin 5-85, dated 
6-29-48, pending removal. 
Suspension (Extended) 
not to exceed 30 days. 
(Pending decision of Ad¬ 
ministrator on appeal 
transmitted October 20, 
1948) 


Position, Grade, 

Salary, Etc. 

Clerk CAF-2 $1954 per an¬ 
num, VETERANS ADMIN¬ 
ISTRATION, Regional Office, 
Newark, N. J. 

Clerk CAF-2 $1954 per an¬ 
num, VETERANS ADMIN¬ 
ISTRATION, Regional Office, 
Newark, N. J. 

Mail & File Clerk CAF-2 
$2423.04 per annum. 
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Effective 

Date 

11- 24-48 
to 

12- 24-48 
12-24-48 
to 

1- 24-49 

2- 24-49 


4-29-49 


Nature Position, Grade, 

of action Salary, Etc. 

Suspension (Extended) 
not to exceed 30 days. 

Suspension (Extended) 
not to exceed 30 days. 

Suspension—Indefinite 
(Pending decision on any 
appeal that Mr. Kutcher 
may make to the Loyalty 
Review Board of the 
Civil Service Commission. 

Removal Mail & File Clerk CAF-2 

(Section 9A Hatch Act) $2423.04 per annum. 


A. M. Deem, 

Chief, Audit Section. R. Mck. 


The above transcript of service history does not include 
salary changes, intra-agency transfers within an organiza¬ 
tional unit not involving changes from one official head¬ 
quarters or duty station to another, and promotions or 
demotions, since Federal agencies are not required to 
report such actions to the Commission. 


Of Counsel: 

H. C. Wood, 

Eugene T. Maher, 

Attorneys, Department of Justice; 
Lawrence V. Meloy, 

Attorney, U. S. Civil Service Commission. 


Exhibit VIII 

Transcript of Hearing Held Before Branch Office #3 
Loyalty Board Veterans Administration, Philadelphia, 
Pa., in the Case of James Kutcher, Clerk, V. A. Regional 
Office, Newark, N. J., on September 10,1948 

James Kutcher 9/10/48 

Mr. Hinden: This board, the Loyalty Board of Branch 
Office No. 3, Veterans Administration has convened at the 
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request of Mr. James Kutcher, an employee of the Newark 
Regional Office, to receive evidence concerning the charge 
made against him. Mr. Kutcher is charged with disloyalty 
to the Government of the United States. 

I wish to introduce to you the members of the Board: 

They are myself, Mr. Benjamin E. Hinden, Chair¬ 
man. 

On my right, Dr. William A. Jacques, and on my left 
Mr. John P. Elzroth. 

The evidence against the employee will be presented 
by Mr. George H. Merker, at the table on my right. 
Mr. Merker is the Management Representative. 

The Executive Secretary of the Board is Miss 
Catherine R. Beadle, at the table on my right. 

These proceedings are administrative in nature, and are 
concerned only with the question of the employee’s loyalty 
to the Government of the United States. If the charge is 
finally proven, the employee will be removed from Federal 
employment. The employee has the right to participate in 
this hearing, to be represented by counsel or other person, 
to produce witnesses and to present evidence in his behalf. 

The procedure in this hearing will be as follows: 

First, charges will be read by the Management Repre¬ 
sentative. 

Second, the employee’s counsel may then produce wit¬ 
nesses and present evidence in the employee’s behalf. 

Closing arguments may be made by the Management 
Representative and the employee’s counsel, if they desire. 
Reasonable time will be allowed both sides for closing 
arguments. 

In reference to testimony presented, it will be under oath 
or affirmation. All witnesses will be advised by the Board 
of their right under the Fifth Amendment to the Constitu¬ 
tion of the United States to refuse to answer questions on 
the grounds of self incrimination. Proceedings will be 
recorded by sound equipment. Before speaking, each per¬ 
son will identify himself by stating his surname. You are 
cautioned not to speak while another person is speaking, 
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as this equipment will not pick up your statement. Only 
one witness may appear before the Board at one time. And 
no witness, except the employee will be permitted to hear 
the testimony being given by another witness. Judicial 
procedure and rules of evidence will not be strictly applied 
at the hearing, but reasonable bounds will be maintained 
as to competent, relevant and material testimony and evi¬ 
dence. 

In addition to the employee’s right to produce witnesses 
by his own direct action, the employee has the right to re¬ 
quest the Board to call other witnesses he wishes to have 
testify in his behalf. The Board may require an explana¬ 
tion of the purpose and the basis for his request, and an 
indication that the testimony of the witnesses would be 
competent, relevant, and material to the case. The Board 
may, in its discretion, decide not to call such witnesses 
where the Board considers the action unnecessary to a fair 
adjudication of the case or impracticable for evident 
reasons. 

The employee, personally or by his counsel, will be en¬ 
titled to inspect, and upon request obtain a copy of the tran¬ 
script of this hearing. 

After the hearing is concluded, the Board will consider 
all the facts in the case and determine what its conclusions 
and recommendations are to be. The employee will be 
notified by the Deputy Administrator, in writing, of the 
decision of the Board. 

May I have the names of the Counsel for the employee? 

Mr. Myer : My name is M. J. Myer; on the left of the em¬ 
ployee is Mr. Arthur P. Burch. 

Mr. Hinden : Your address please. 

Mr. Myer: My address is 77 West Washington Street, 
Chicago, Illinois. 

Mr. Buroh: My address is 116 University Place, New 
York City. 

Mr. Hinden : Unless there are any questions, Mr. Merker 
will read the charges. 

Mr. Myer: Yes, I’d like to raise a point—there is an 
additional representative whom we would want to have 





here who is outside, Mr. George Novack who, although he 
is not a lawyer, is acting as the defense representative of 
the employee, and as I understand the rules and regula¬ 
tions, legal representatives are not confined to lawyers 
and we therefore request that Mr. Novack, who is outside, 
be permitted in the hearing. 

Mr. Hidden: What is your full name, Mr. Novack? 

Mr. Novack : George Novack, 19 W. 10th Street, New York 
City. 

Mr. Hinden : Mr. Novack, in what capacity are you here 
today? 

Mr. Novack : Secretary of the Kutcher Civil Bights Com¬ 
mittee which I have undertaken in Kutcher’s defense. 

Mr. Hinden: Unless you have any further questions, Mr. 
Merker will proceed with the reading of the charges. 

Mr. Myer: No, I haven’t. 

Mr. Merker : I shall read the statement of charges which 
were served personally upon the employee in a letter dated 
August 13, 1948, as follows: 

In conformance with Executive Order No. 9835 of March 
21, 1947, Public Law 419, 79th Congress, Section 206, Act 
of June 26, 1943 and Section 14 of the Veterans Preference 
Act, 1944, charges are herewith presented for your pro¬ 
posed removal from employment with the Veterans Admin¬ 
istration, to become effective 30 calendar days from receipt 
of this notice. The charges of record are as follows: 

a. Evidence of record of membership in the Newark 
Branch of the Socialist Workers Party. The Socialist 
Workers Party is contained on the list of organizations 
named by the Attorney General on November 24, 1947, 
as within the purview of executive order No. 9835. 

b. Evidence of record of your employment in the Newark 
Branch Headquarters of the Socialist Workers Party. The 
Socialist Workers Party is contained on the list of organiza¬ 
tions named by the Attorney General on November 24,1947, 
as within the purview of Executive Order 9835. 

c. Evidence of record of your financial pledge to the 
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Militant Fnnd Drive. The Militant is the official news¬ 
paper of the Socialist Workers Party. 

d. Evidence of record of your association and activity 
with persons, associations, movements and groups desig¬ 
nated by the Attorney General as subversive in nature. 

The charges are based upon investigation, reports of 
which are in possession of the Board, and no witnesses 
will be presented on behalf of the government. I wish to 
call the Board’s attention to the reply of the employee by 
letter dated August 25, 1948 wherein it was stated in par¬ 
agraph 2, “I have never denied my membership in the 
Socialist Workers Party, I do not deny it now. On the 
contrary, I proudly affirm it.” 

I have nothing further to present at this time. Does the 
employee’s counsel desire to proceed? 

Mr. Myer : First I want to make a preliminary statement 
as to the employee’s position in this matter. The position 
of the employee is that this entire procedure, which is 
based, as we understand it, on the statute mentioned in 
the charge which is 18 U. S. Code, Section 61 I, popularly 
known as Section 9A of the Hatch Act, and Executive 
Order No. 9835, as well as the regulations and rules of the 
Veterans Administration, is illegal and violates the pro¬ 
visions of the Constitution of the United States, especially 
the first and fifth amendments thereof, and that by partici¬ 
pating in this hearing Kutcher does not intend to waive 
any of his constitutional rights nor his rights to object 
to the legality of this entire procedure either before this 
board or any higher board of appeal, or review, or before 
any court before which the case may or will be brought 
in the event there should be an adverse ruling. That is 
my preliminary statement as to the employee’s position 
here in participating in this hearing. 

Next I want to make a motion to dismiss this proceeding 
for the following reasons: First that the statute namely, 
Section 9A of the Hatch Act, violates the Constitution of 
the United States specifically the first and fifth amend¬ 
ments thereof, because (a) it is so vague and indefinite 
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that it is a denial of due process of law to be confronted 
with a charge pursuant to a statute which is worded as 
is the statute here. Secondly the statute itself restricts 
employee’s right of free speech, press and assemblage 
in violation of the first amendment to the Constitution, 
and third the statute fosters the doctrine of guilt by asso¬ 
ciation which is a violation of the fundamental conceptions 
of constitutional law. Secondly my motion to dismiss the 
proceedings is based on the fact that—on the contention— 
that Executive Order No. 9835 under which the proceedings 
takes place, is in violation of Kutcher’s constitutional rights 
because the Executive Order is vague and indefinite in 
describing the offensive conduct, so that it makes it im¬ 
possible for any administrative tribunal to apply such 
vague and indefinite language in a manner that’s fair and 
impartial and which is not arbitrary or unreasonable. Sec¬ 
ondly because the Executive Order provides for the creation 
of a list of so-called subversive organizations by the Attor¬ 
ney General, without giving the organization in question 
an opportunity to have a hearing which would carry with 
it the usual safeguards which the hearing would provide. 
Namely, such things as accusatory testimony under oath, 
confrontation of adverse witnesses, the right to cross- 
examine witnesses and the right to interpose a defense 
before being listed on such a list. I might also say that 
the organization here in question, namely the Socialist 
Workers Party, upon being notified that it was on this 
list asked for such a hearing from the Attorney General 
and has been denied. I also want to point out the rules 
of this Board, as I understand them, require that this 
board not go behind the listing of the Attorney General 
insofar as an organization being on the subversive list. 
As I understand it, this board will not go into the question 
of whether or not such an organization ought to be on 
the subversive list and that fortifies the contention I have 
just made, that the placing of an organization on such a 
list without a hearing, and then taking that as something 
behind which this board will not go, is a further denial 
of due process of law to the employee here. Thirdly, 
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we contend that the Exexcutive Order is in violation of 
the Constitutional Guarantee to which the employee here 
is entitled, in that it, too, predicates charges and possible 
dismissal on the doctrine of guilt by association, namely, 
people with whom he associates or membership in an 
organization without going into the question of the indi¬ 
viduals own beliefs, activities and attitudes toward the 
government. And, finally, our motion to dismiss is predi¬ 
cated on the contention that the application of the Execu¬ 
tive Order to this particular employee violates his consti¬ 
tutional guarantees for the reasons I have just mentioned, 
namely it precludes itself from going behind the Attorney 
General’s list which is made without a hearing and without 
notice to the so-called subversive organization, and second, 
in this particular case, the entire charge is based upon guilt 
by association which is a violation of fundamental concept 
of constitutional law. That is a motion which I am making 
here and now for dismissal of the charges on constitutional 
grounds. I have two other motions which I’d like to make. 

Mr. Hinden : Mr. Merker do you have any comments on 
the motion made by counsel? 

Mr. Merker: I merely wish to say that under the regu¬ 
lations which have been promulgated the board, in my 
estimation, has no authority to make such a decision, con¬ 
sequently I see no alternative if the regulations are 
observed, and the basic law, but to deny the motion. 

Mr. Hinden: This Board is operating on the basis of 
the Executive Order 9835, and Part 2 of that Executive 
Order, among other things, states that the head of each 
department and agency shall prescribe regulations for the 
conduct of the proceedings before set forth. The Veterans 
Administration has issued Technical Bulletin 5-85 follow¬ 
ing the Executive Order. The Technical Bulletin is the 
authority for this Board to sit in this particular hearing. 
Your statement with regard to the fact that the Board 
cannot go into questions relative as to whether or not an 
organization should be included on the Attorney General’s 
list is correct. This board does not have the authority 
nor the power to make that determination. That deter- 




mination is up to the Attorney General. Consequently, 
this board must, based upon the Executive Order and the 
Technical Bulletin that it is operating under, of necessity, 
deny your motion to dismiss this hearing. 

Mr. Myer: I don’t know whether it’s necessary for the 
record, but in order to have the record correct I’d like to 
take exception to that ruling. Perhaps to save time 
could we have an agreement here and now that the em¬ 
ployee will take exception to all adverse rulings without 
necessity of repeating it at every stage. I think it would 
save time . . . 

Mr. Meeker : I think a general exception . . . 

Mr. Myer: My next motion is to dismiss the charges as 
framed and presented here and read by the representative 
of the Veterans Administration or the government for 
this reason. Paragraphs a, b, c, and d of the charges, 
charge Mr. Kutcher with membership in the Newark Branch 
of the Socialist Workers Party, which is stated on the 
Attorney General’s list as a subversive organization, 
second, evidence of employment in the Newark Branch of 
the Socialist Workers Party, third, evidence of record of 
a financial pledge to the Militant Fund Drive, the Militant 
being the official newspaper of the party, and fourth, evi¬ 
dence of record of association and activity with persons, 
associations, movements and so forth designated by the 
Attorney General as subversive. It will be noted that in 
none of these specific charges, or anywhere in the charge 
for that matter, is there any accusation that Kutcher, 
the employee, has been disloyal or is disloyal to the gov¬ 
ernment of the United States. Under the Executive Order 
under which this Board is operating—I’m referring now 
to part 5, paragraph 1,—it is provided that the standard 
for the refusal of employment or the removal from em¬ 
ployment in an executive department or agency on grounds 
relating to loyalty shall be that on all the evidence, reason¬ 
able grounds exist to believe that the person involved is 
disloyal to the government of the United States. In other 
words, the question which this board must determine is 
not membership or non-membership in an organization 
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which is on the subversive list, but rather whether or not 
there is reasonable grounds to believe that this person 
is disloyal. That’s the question involved here, one of 
disloyalty. There is no charge in this case—in the charges 
—that he has been presented with that he is or has been 
disloyal to the government of the United States or even 
that evidence exists to believe that he’s been disloyal 
or is disloyal to the government of the United States. 
Therefore, I say, that even on the basis of the Executive 
Order and the rules and regulations in Technical Bulletin 
5-85, there is not a proper charge framed here with which 
he has been presented which would be a violation of the 
Executive Order. Therefore on the merits I think that 
the—my motion is that the charges be dismissed. (May I 
just add this: that the four paragraphs merely list mat¬ 
ters which are evidence and I consider those merely as a 
listing of evidentiary facts but no substantive charge 
which comes within the wording of the Executive Order 
and I think it’s deficient.) 

Mr. Merker: In reply to Mr. Myer, I wish to state that 
under part III of the Executive Order, Section III, the 
President has ordered the Department of Justice to name 
each foreign or domestic organization, movement, and so 
forth, after appropriate investigation and determination 
to be designated as totalitarian, fascist, communist or sub¬ 
versive. Such a list has been issued by the Attorney Gen¬ 
eral in accordance therewith, and the charges upon which 
this hearing is based states that the employee is a member 
of one of the organizations appearing on that list. That 
is a determination which has been made by the Attorney 
General that such organization is subversive in nature. 
Consequently, it is my contention that the charges are 
specific and suffices for the purpose of the Executive Order 
9835. 

Mr. Myer: Lest I haven’t made myself entirely clear, I 
would just like to add this one thing. I concede that what 
you have listed in the charges are matters which the Order 
says are evidence—that there is one bit of evidence which 
is to be considered. But in the last analysis, what this 
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board has to pass on and decide is the loyalty or disloyalty, 
and I say, therefore, that a charge must be framed exactly 
that way and must charge a man with disloyalty to the 
government or else there is nothing here except a reitera¬ 
tion of evidence bnt no substantive charge. 

Mr. Hinden: In the first paragraph of the charge, the 
statement is made that in conformance with Executive 
Order No. 9835 of March 21, 1947, Public Law 419, 79th 
Congress, Section 206, Act of June 26, 1943, Section 14 of 
the Veterans Preference Act of 1944, charges are herewith 
presented for your proposed removal from employment 
with the Veterans Administration. The basis for the 
charges, of course, is as you state. The question for the 
board to consider is whether or not the employee is or is 
not disloyal to the government of the United States. How¬ 
ever, in the letter of charges, the Executive Order, in which 
the standards for removal are set forth, were included in 
the letter, and in addition to that, there was also included 
in the letter four paragraphs upon which the employee 
is charged with violations that would bring him within 
the purview of Executive Order No. 9835, if proven. Con¬ 
sequently, the board dismisses your motion. 

Mr. Myeb: I now want to move that with respect to the 
charge set forth in paragraph d., namely, evidence of record 
of your association and activity with persons, associations, 
movements and groups designated by the Attorney Gen¬ 
eral as subversive in nature, that • the employee either 
be furnished with a bill of particulars as to what asso¬ 
ciation, what persons, what groups, etc., that he will have 
something specific to meet, or else in the alternative, that 
that paragraph be stricken from the charges. 

Mr. Meeker : I wish to state that in view of the peculiar 
nature of these proceedings and the sources of informa¬ 
tion upon which they are based, Technical Bulletin 5-85 
is explicit, inasmuch as it states that information concern¬ 
ing sources of information are not to be divulged. Con¬ 
sequently, a certain generality of terms is frequently neces¬ 
sary. However, in Technical Bulletin 5-85 it is also stated 
that the board will take into consideration the lack of 




63 


confrontation and the fact that cross-examination cannot 
be utilized by counsel for the defense in these matters. 

Mr. Hinden : The information upon which these charges 
were predicated was based upon a complete investigation 
conducted by the Federal Bureau of Investigation, and for 
security reasons the information contained in those reports 
as to sources cannot be disclosed, and I would like to re¬ 
iterate the statement made by Mr. Merker within the Tech¬ 
nical Bulletin that this statement is made. In its delibera¬ 
tion the board will take into consideration the fact that the 
employee may have been handicapped in his defense by 
non-disclosure to him of confidential information by the 
lack of opportunity to cross examine persons constituting 
such sources of information. Consequently, the board must 
deny your motion. 

Mr. Myer : Finally, I understand that the government has 
rested its case, am I correct in that? 

Mr. Merker: Yes. 

Mr. Myer : In that event, I will make a motion to dismiss 
the case on the ground that there is no evidence here 
sufficient to form a reason for belief of disloyalty on the 
part of Kutcher, because the only evidence that I under¬ 
stand that is here is proof that—I take it there has been 
proof—that the Socialist Workers Party has been placed on 
the Attorney General’s subversive list, and an admission 
by the accused that he is a member of the Socialist Worker’s 
Party. Now, I say that that, with nothing more in the way 
of evidence as to Kutcher’s own belief, his own conduct, 
his own activities, no evidence whatsoever attributing 
personal disloyalty on the part of the accused, that there 
is not sufficient evidence here, the charge is asserted in the 
disloyalty—of the charge which is asserted to be disloyalty 
—to justify a finding or recommendation that he should 
be dismissed from the service. I should like to add that 
throughout the Executive Order in several places that the 
Executive Order and throughout Technical Bulletin 5-85, 
there is reiterated the fact that the determination of the 
board will be based upon all of the evidence—simply mem¬ 
bership in an organization placed on the Attorney General’s 


subversive list—was conceived of as not of itself proof of 
disloyalty, and therefore, I urge very strongly that on the 
basis of this record here, with only the evidence that the 
government has seen fit to introduce, and also in view of 
the fact that it is fundamental law of this country that 
guilt is a personal matter, and we avoid the idea of guilt 
by association attributing to one person ideas or acts of 
other people, that where there is no more proof than there 
is in this record, I think there should be a finding in favor 
of the employee here recommending that he not be removed 
from the service. 

Mr. Merker : I wish to state in answer to Mr. Myer, that 
these proceedings are not criminal in nature and are merely 
administrative procedures whereby the government makes 
a determination whether or not certain employees shall 
become employed or shall continue in the employment of the 
government. I wish to point out that employment in the 
government is not a right but a privilege and consequently, 
the constitutional guarantees do not apply in this situation. 

Mr. Hinden : Do you have any evidence that you would 
like to submit at this time. 

Mr. Myer : In the event that my motion .... 

Mr. Hinden: Was this last statement in the form of a 
motion? 

Mr. Myer : That was a motion for a finding in the favor 
of Kutcher. 

Mr. Hinden : In view of all of the statements that have 
been made to the board this morning, the board can find no 
reason at this time to dismiss the hearing—to dismiss the 
case, consequently the motion is declined. 

Mr. Myer: Now without waiving any of our rights that I 
have claimed that we would have under all the preceding 
motions, including the motion for finding on the merits, I 
now want to put in evidence on behalf of Mr. Kutcher. 

Mr. Hidden: Mr. Kutcher do you solemnly swear that 
the testimony that you are about to give in this hearing 
will be the truth, the whole truth, and nothing but the truth, 
so help you God? 

Mr. Kutcher: Yes sir. 
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Mr. Hinden: You are advised that under the Fifth 
Amendment to the Constitution of the TJnited States you 
may refuse to answer questions on the grounds of self 
incrimination. You may proceed. 

Mr. Myer: Your name and address, please. 

Mr. Kutcher: James Kutcher, 135 Seth Boyden Terrace, 
Newark, New Jersey. 

Mr. Myer: Where were you born Mr. Kutcher? 

Mr. Kutcher: Newark, New Jersey. 

Mr. Myer: When? 

Mr. Kutcher: December 26, 1912. 

Mr. Myer: Where did you go to school? 

Mr. Kutcher: Schools in Newark. Munden Street School 
first, and graduated from Central High School, and two 
years in Essex County Junior College. 

Mr. Myer: When did you finish at Essex County Junior 
College? 

Mr. Kutcher : About 1938. 

Mr. Myer: What did you do after that? 

Mr. Kutcher: I was unemployed for a while, and then 
later on, I went to a school where I learned the machine 
shop trade. 

Mr. Myer: The last part of your answer, I believe was 
that you went to school attempting to learn the machinist 
trade. And how long did you go to that school? 

Mr. Kutcher: About four or five months. 

Mr. Myer: That was in Newark, N. J.? 

Mr. Kutcher: No— that was Verona, N. J. 

Mr. Myer: Then what did you do after that? 

Mr. Kutcher : After that I left the school because at that 
time I was drafted into the Army. 

Mr. Myer: What year was that? 

Mr. Kutcher: January, 1941. 

Mr. Myer: Into what Branch of the Army were you 
drafted? 

Mr. Kutcher: The Infantry. 

Mr. Myer: The Ninth Division was that? At that time 
did you in any way oppose or resist your being drafted into 
the Army? 
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Mr. Kutcheb: No sir. 

Mr. Myeb: Did you claim exemption of any kind in at¬ 
tempt to avoid service in the Army? 

Mr. Kutcheb: Just for a few months so that I could 
finish the term at the school, but they didn’t let me complete 
the term and I went into the Army. 

Mr. Myeb: Now when you were drafted into the Army 
where did—where were you sent? 

Mr. Kutcheb: I was sent to Fort Bragg, North Carolina. 

Mr. Myeb: How long were you there? 

Mr. Kutcheb : Around 17 months. 

Mr. Myeb: You were getting your first training at Fort 
Bragg, right? 

Mr. Ktjtcheb : Yes. 

Mr. Myeb: After your 17 months of training at Fort 
Bragg where were you sent? 

Mr. Kutcheb : I was sent overseas and we went first to 
Ireland and remained there just a short while and then we 
shipped out again, and this time we went to Africa. 

Mr. Myeb: That was in approximately when? 

Mr. Kutcheb: Around November of 1942 when the 
African invasion was first made. 

Mr. Myeb: When you were sent to North Africa what 
did you do there? Were you in any active combat there? 

Mr. Kutcheb : I was in the combat division that took the 
beachhead and we landed up in the province of Algiers. 
Took the beachhead there and then later on, I was in Caser- 
ine Pass and El Custtar and the last phases of the battle 
of Bizerte. 

Mr. Myeb: Were you in active combat duty in all four of 
these invasions? 

Mr. Kutcheb: Yes. 

Mr. Myeb: How long were you in North Africa? 

Mr. Kutcheb: From the time that we landed there in 
November 1942 until about the summer of 1943 and the 
outfit went across to Sicily. 

Mr. Myeb: You went across with them? Did you engage 
in any active combat in Sicily? 

Mr. Kutcheb : Yes sir. 
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Mr. Myer: What action did yon see? 

Mr. Kutcheb: Battle of Tnrina and near Foggia. . . . 

Mr. Myer: By the way, were you attached to any other 
Division while you were in Sicily? 

Mr. Kutcher: At the end of the Sicilian campaign the 
Third Division was making preparations to go to Italy 
and they needed replacements in a hurry and so a lot of 
fellows from the Ninth Division were simply transferred 
over to the other Division in order to fill up the vacancies 
in the ranks. Then we went across to Italy. 

Mr. Myer: That was with the Third Division. About 
when was it that you hit Italy? 

Mr. Kutcher: About the beginning of October. 

Mr. Myer: What action did you see, if any, in Italy? 

Mr. Kutcher: Well, the battle of Volturno and later on 
at San Pietro. 

Mr. Myer: Were there many casualties in your outfit, 
either one of them? 

Mr. Kutcher: I understand that the Third Division had 
the greatest number of casualties of any division and there 
were a great number in the Ninth too. 

Mr. Myer: As I understand it you landed at or near 
Salerno. 

Mr. Kutcher : I believe it was below Salerno. 

Mr. Myer: You fought your way up North is that it? 
Up to where? 

Mr. Kutcher: We were in the center—the interior of 
Italy—rather than on the Coast and we got up to San 
Pietro. 

Mr. Myer: When were you near San Pietro? 

Mr. Kutcher: Around November 1943. 

Mr. Myer : Had this been continual fighting from the time 
you had landed up until then? 

Mr. Kutcher: Fighting and skirmishing—not a real 
battle not until we got . . . 

Mr. Myer: Now tell us what happened at San Pietro. 

Mr. Kutcher : Now I was in a hole with a fellow . . . 

Mr. Myer: What were you doing before this time that 
you were telling us about? 
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Mr. Kutcher: We were really holding position— I asked 
the fellow with me what time it was; he said abont three 
o’clock in the afternoon, and I said I was hungry, so we 
decided to get up and reach for a can of rations. That’s 
the time I was wounded. The other fellow died. 

Mr. Myer: How were you wounded—by what? 

Mr. Kutcher: A German Mortar shell. 

Mr. Myer : Where did it strike you, do you know ? 

Mr. Ktjtcher: On the back of the legs. 

Mr. Myer: What happened immediately after you were 
struck? 

Mr. Kutcher: I called for first aid assistance—there 
were medics not very far from us—about 30 yards. I called 
upon them for assistance and the first medic who came to 
me started to put tourniquets on my legs. He said “We’ll 
take you back and amputate your legs—(just told me 
just like that)—and when you get back to the States the 
Army will give you a new set.” 

Mr. Myer : What time was this ? 

Mr. Kutcher: Oh, sometime after dark the stretcher 
bearer came and got me. 

Mr. Myer : And they took you back to a first aid station 
there? 

Mr. Kutcher : Field Hospital. 

Mr. Myer: What did they do at the Field Hospital? 

Mr. Kutcher : Well, they amputated my legs. 

Mr. Myer: Both of them? 

Mr. Kutcher: Yes. 

Mr. Myer: At what point. 

Mr. Kutcher : One just above the knee and the right one 
just below the knee. 

Mr. Myer : How long were you in the hospital ? 

Mr. Kutcher : About six days. 

Mr. Myer: Tell us briefly what your activities in the 
Army were from that point until the time you were dis¬ 
charged. 

Mr. Kutcher: I was held there for six days until I re¬ 
covered sufficient strength enough to be moved again— 
then from then on they sent me from one field hospital 
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to another until I was in the 200th General Hospital in 
Naples. There I became sick with jaundice and I was at 
that place a month and a half before I was well enough 
to be moved again. Then I was flown to a hospital in North 
Africa, the 64th General Hospital, North Africa, and I 
was there for a month—and at that time they tried to put 
my legs in traction. I was there a month. Then the hos¬ 
pital itself had orders to move, so they had to distribute 
their patients to other hospitals in the area or send those 
home that were ready to go home, so they put me on the 
ship and sent me back to the States. 

Mr. Myer: When did you get back to the States? 

Mr. Kutcher: About March of 1944. 

Mr. Myer: Where were you taken? 

Mr. Kutcher: First I was sent to a receiving hospital— 
the Stark General Hospital in South Carolina—and from 
there—after being there a week—I was transferred to 
Walter Reed Hospital. 

Mr. Myer: How long were you at Walter Reed Hospital? 

Mr. Kutcher : About a year or so. 

Mr. Myer: What did they do for you? 

Mr. Kutcher: Well, they tended to my wounds—they 
fixed up my legs—gave me artificial legs and then dis¬ 
charged me. 

Mr. Myer: Did you learn how to walk on your artificial 
legs at Walter Reed Hospital? 

Mr. Kutcher: Yes. 

Mr. Myer: When were you discharged from there? 

Mr. Kutcher: In September of 1945. 

Mr. Myer: Was that an honorable discharge? 

Mr. Kutcher : Yes sir. 

Mr. Myer: So that you were in the Army from January 
1941 until September 1945, is that right? 

Mr. Kutcher: Yes. 

Mr. Myer: And—what was your rating or rank? 

Mr. Kutcher : I was a Pfc. 

Mr. Myer : Have you ever been higher than that ? 

Mr. Kutcher : No. 

Mr. Myer : Have you ever been demoted ? 
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Mr. Kutcheb: No. 

Mr. Myer : During this period of five or six years, or 
whatever it is, you were in the Army was there any com¬ 
plaint, or mark—any disapproval that you know of so far as 
your conduct in the Army was concerned? 

Mr. Ktjtcher: No sir. 

Mr. Myer: Were you ever brought up on any charges of 
any kind? 

Mr. Kutcheb: No sir. 

Mr. Myer : At any time while you were in the Army, as 
far as you know, did you shirk your duty as a good soldier? 

Mr. Kutcheb: No sir. 

Mr. Myer: Did you at any time while you were in the 
Army do anything that was intended to or did impede the 
war effort of the United States? 

Mr. Kutcheb: No sir.. 

Mr. Myer : As far as you know—no complaint of any bad 
character has ever been made against you? 

Mr. Kutcheb: Yes sir. 

Mr. Myer: Now after you got out of Walter Reed Hos¬ 
pital, what did you do? 

Mr. Kutcher: Well, I just took things easy. Then a 
representative of the Veterans Administration came to my 
house once and asked me what I intended to do now that I 
was out of the service, and I asked him whether or not it 
was possible to get a job at the Veterans Administration. 
He said “Yes”. 

Mr. Myer : For what reason did you request a job at the 
Veterans Administration? 

Mr. Kutcheb: Well, I didn’t know what kind of a job I 
could get. 

Mr. Myer: At that time you were able to use your arti¬ 
ficial limbs as well as they could be used, or were you still in 
the process of getting adjusted to them? 

Mr. Kutcher: I guess I could use them just as well as 
they could be used. 

Mr. Myer : Will you tell us what you said—I believe you 
said—that you didn’t know what other kind of a job you 
could do? 
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Mr. Kutcher: Yes. 

Mr. Myer : Now what—if anything—did the representa¬ 
tive of the Veterans Administration say to do about getting 
a job? 

Mr. Kutcheb: Well, he didn’t want me to go to work, he 
tried to argue me into going to school instead. I told him 
that I preferred to go to work. 

Mr. Myer : Then what happened ? 

Mr. Kutcher : Two months after that I took the exam for 
Civil Service. 

Mr. Myer : Was it through his efforts that you got to take 
the examination? 

Mr. Kutcher : No. I just went down there and asked for 
an application and filled it out. 

Mr. Myer: You did that on your own? 

Mr. Kutcher: Yes sir. 

Mr. Myer: You took the examination and then what 
happened ? 

Mr. Kutcher: Well, about three weeks later I was ap¬ 
pointed to a job in the Loan Guarantee Division of the 
Veterans Administration. 

Mr. Myer: Approximately when was that? WLat year, 
what month? 

Mr. Kutcher: August, 1946. 

Mr. Myer: Now at just about the time you were taking 
this examination or seeing what you could do, what if any 
financial obligations did you have ? 

Mr. Kutcher : My parents. 

Mr. Myer: Your mother and father? 

Mr. Kutcher: My mother and father. 

Mr. Myer: Who was supporting them? 

Mr. Kutcher : I was supporting them, my father has not 
been working for five years. 

Mr. Myer : How old a man is he ? 

Mr. Kutcher : About 60, or 65. 

Mr. Myer: And your mother? About how old is she? 

Mr. Kutcher: About the same age. 
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Mr. Myer : Did they have any means of support whatso¬ 
ever other than yourself? 

Mr. Kutcher: Well they had some Social Security. 

Mr. Myer : How much did that amount to ? For the two 
of them. 

Mr. Kutcher : About $33 per month. 

Mr. Myer : Other than that they had no means of support 
or livelihood. And had you been supporting them before 
you got into the Army? 

Mr. Kutcher : I had an allotment . . . 

Mr. Myer: All right now, did you have any financial 
means of your own at this time ? 

Mr. Kutcher: Other than my pension, no. 

Mr. Myer : What did your pension amount to ? 

Mr. Kutcher : About $235.00 per month. 

Mr. Myer: I take it that’s your disability pension. 

Mr. Kutcher: That’s right. 

Mr. Myer : And—was that the reason that you wanted to 
get work of some kind? 

Mr. Kutcher: Yes. 

Mr. Myer : Now you said you got a job as a clerk in the 
Veterans Administration- 

Mr. Kutcher: Loan Guarantee . . . 

Mr. Myer: What were your duties there in that job? 

Mr. Kutcher: In the Loan Guarantee Division they 
screen the applications of eligibility and I have a big sheet— 
I’m supposed to issue a certificate of eligibility to those 
veterans who wanted to get a loan under the GI Bill and to 
buy a house or for business. The certificate of eligibility is 
simply registered in the eligibility register and I stamp this 
charge to show that the certificate has been issued to the 
certain veteran that was applying for it. Then I gave it 
to the typist who typed it up. 

Mr. Myer: Do I understand you correctly that you say 
your sole duty in that job was to stamp the notation on the 
discharge . . . 

Mr. Kutcher: The discharge—on a registered certifi¬ 
cate . . . 

Mr. Myer : What do you mean a registered certificate ? 
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Mr. Kutcher: These certificates were numbered in nu¬ 
merical order. 

Mr. Myer : You mean entered in a book of some kind that 
the Veterans Administration has? 

Mr. Kutcher: A register. The name and the serial 
number—service serial number of the veteran is also in¬ 
cluded in the register. 

Mr. Myer: And then you passed it on to someone for 
typing? 

Mr. Kutcher: That’s right. 

Mr. Myer : These were your sole functions and duties in 
that job. Did you have any discretion of any kind that you 
could exercise in that job? 

Mr. Kutcher : No discretion . . . 

Mr. Myer: Simply a matter of registering that and 
stamping it and passing it on. Is that all you had to do ? 

Mr. Kutcher: That’s right. 

Mr. Myer : By the way, what does that job pay ? 

Mr. Kutcher: Well, when I first started it paid—I think 
—an annual salary of $1954 per year. 

Mr. Myer : Now how long were you in that ? 

Mr. Kutcher : Approximately a year and a half, I guess. 
Then I was transferred to another division—Registration 
and Research, Education Division. Where veterans applied 
for training on the job and training to go to school. 

Mr. Myer : Is that the job you have presently ? 

Mr. Kutcher: Yes sir. 

Mr. Myer: So you were in the first job, you said, approxi¬ 
mately a year and a half. From about August 1946 to early 
in the year 1948. Do you know how it is that you happened 
to be transferred from that job to your present job? 

Mr. Kutcher: Well, the work in the Loan Guarantee 
Division was falling off and was kind of slow and they 
transferred me to another division where there was more 
for me to do. 

Mr. Myer : As far as you know did it have anything to do 
with the character or the way in which you did your job? 
Did it have anything to do with the question of your loyalty 
or disloyalty to the government of the United States? 
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Mr. Kutcher: No. 

Mr. Myer : Now when you were transferred to your pres¬ 
ent job early this year, will you tell us just what your pres¬ 
ent job consists of? 

Mr. Kutcher : I work now in the Training Facilities Unit 
—we call it—Rehabilitation and Education Division and I 
have to deal with the contracts that were made between the 
employer and the veteran who is being employed on the 
job—on the job training. All I have to do is to look at the 
contract and copy down for the information of the other 
divisions that are processing claims the frequency of wrage 
increases that are accorded to the veteran. For instance, 
the training period may be four years or so and let’s say 
at the regular six months interval he gets a raise in pay. 
The reason that they need to know the frequency of the 
wage increase is so that they know what the veteran is 
getting at all times and they know how much additional the 
government has to pay. 

Mr. Myer: So as I understand it, your duties on your 
present job are to record on a form information which is 
contained in the particular veteran’s contract showing what 
the schedule of increases are. You write those down on a 
prepared form and pass those on to someone else. 

Mr. Kutcher: That form is mimeographed and about 
three inches square. 

Mr. Myer: Does that comprise everything you do? 

Mr. Kutcher: Yes. Sometimes I put the folders in their 
correct alphabetical order so that they can be filed easily 
back in the file again. 

Mr. Myer : Now in that job do you have any discretion at 
all in connection with any matter—or exercise any discre¬ 
tion in the job? 

Mr. Kutcher: Just to make sure that I have the wage 
progressions for the right jobs, and I have to know what the 
veteran’s vocational objective is and give him the right 
wage progression, because in some firms they have a number 
of different jobs and a number of different rates of pay, so 
I have to make sure that they have the right wage schedule. 

Mr. Myer : Where do you get that information ? 
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Mr. Kutcher : That’s contained in the contract. 

Mr. Myer: That’s all in the contract. 

Mr. Meeker : We will admit that the job of the employee 
is not sensitive for the purposes of the record if that is what 
you are establishing. 

Mr. Myer: No. I have just a couple of more questions. 
In your job do you have access to any information of any 
kind that could be considered vital to the welfare of the 
Government of the United States? What documents or 
records do you have access to? 

Mr. Kutcher: Just these contracts, that’s all. 

Mr. Myer: Between the individual veteran and his own 
employer. By the way did you receive any decorations in 
the Army ? 

Mr. Kutcher: Yes, the Purple Heart. 

Mr. Myer: Now what has been your salary? You tell us 
your salary was $1954 per year—any other changes ? 

Mr. Kutcher : In a year they awarded me what they call 
an in-grade—it was an increase from $1954 to $2020 per 
year. 

Mr. Myer: That was one of the yearly increases? 

Mr. Kutcher: That’s right. 

Mr. Myer: Have there been any other increases? 

Mr. Kutcher: Well, the Federal Government just passed 
a law awarding an increase of $330.00 for all Federal 
Employees. 

Mr. Myer: What is your present salary? 

Mr. Kutcher : My present salary is $2,350.00 per year. 

Mr. Myer: Did you receive any ratings on your job?—On 
any of the jobs that you held? 

Mr. Kutcher : I received efficiency ratings. 

Mr. Myer: When did you receive the efficiency ratings 
and what were the ratings ? 

Mr. Kutcher: First one was Excellent and the second 
one was Very Good. 

Mr. Myer : Was the first one in your present department. 

Mr. Kutcher: No —the first one was in the previous 
department. 
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Mr. Myer: That was the Loan Guarantee Department? 
Your rating there was excellent? The rating Very Good 
in your present position. When was that? 

Mr. Kutcher: About three months ago, that’s all. 

Mr. Myer : Do you know any explanation for the differ¬ 
ence in the ratings? 

Mr. Kutcher: I don’t know how they arrived at the 
rating but . . . 

Mr. Myer : At any rate about three months ago you were 
rated Very Good. Now, are you a member of any political 
organizations ? 

Mr. Kutcher: The Socialist Workers Party. 

Mr. Myer: Have you been a member of any previous 
organization ? 

Mr. Kutcher: I joined the Young Peoples Socialist 
League in 1936? 

Mr. Myer: How long were you in that organization? 

Mr. Kutcher : To 1938. 

Mr. Myer: What organization did you join in 1938? 

Mr. Kutcher: Well, in 1938 there took place a split in the 
party and the group that split away became the Socialist 
Workers Party. 

Mr. Myer: You have been a member of that party since 
1938? 

Mr. Kutcher: Yes sir. 

Mr. Myer : What are your own social views with respect to 
the form of government in the United States? 

Mr. Kutcher: Well, I don’t think it serves the best inter¬ 
ests of all the people. 

Mr. Myer: What form of society do you believe in? 

Mr. Kutcher: Socialist society which is based upon the 
principle of production for use rather than for profit. 

Mr. Myer: In your opinion how will such a society be 
achieved? 

Mr. Kutcher: Well, you have to convince the majority 
of the people that such a society is necessary and that it 
should be established by constitutional amendments. 

Mr. Myer : Do you advocate the violent overthrow of the 
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present form of the government in order to achieve a 
socialist society? 

Mr. Kutcher: No. 

Mr. Myer: In your opinion does the Socialist Workers 
party advocate the violent overthrow of the government of 
the United States in order to achieve a Socialist Society? 

Mr. Kutcher: No. 

Mr. Myer : Have you at any time heard any of the lead¬ 
ers of the Socialist Workers Party advocate violence as a 
means of achieving socialism? 

Mr. Kutcher : No. 

Mr. Myer : Have you read the literature of the Socialist 
Workers Party while you were a member of the party? 

Mr. Kutcher: Yes, in general Pve read most . . . 

Mr. Myer: Have you seen anything in the literature of 
the Socialist Workers party advocating the violent over¬ 
throw of the United States Government? 

Mr. Kutcher: No. 

Mr. Myer: In your opinion does the Socialist Workers 
Party advocate the use of the ballot? 

Mr. Kutcher: Yes. They try to get on the ballot every 
time they get the chance. 

Mr. Myer: In the State of New Jersey where you were a 
member, what if any, election campaigns of the Socialist 
Workers party were you in—engaged in? 

Mr. Kutcher: We were running candidates for Congress 
and the party, naturally, is running candicates for Presi¬ 
dent and Vice-President of the United States. This is the 
first time in its history that the party has ever engaged in 
a National election. In New Jersey we have run candidates 
for local elections for many years. We have run candidates 
for the city commission of the City of Newark and we have 
run candidates for the state assembly and state congress for 
many years. We also, I might add, ran the election cam¬ 
paign when they were trying to pick . . . for a constitu¬ 
tional convention in order to revise the constitution. 

Mr. Myer: What is your belief with respect to the last 
war? 






Mr. Kutcher: Well, it was not a war to bring four free¬ 
doms. 

Mr. Myer : Was that yonr belief at the time you were in 
the war? 

Mr. Kutcher: Yes, that was my belief at the time I 
entered the Army. 

Mr. Myer: Was it your belief throughout the time you 
were in the Army? 

Mr. Kutcher : Yes sir. 

Mr. Myer : Despite that did you in any way do anything 
that impeded the progress of the war? 

Mr. Kutcher: No. 

Mr. Myer : Did you conduct yourself in the way the aver¬ 
age soldier did? A good soldier doing the job assigned 
to him? 

Mr. Kutcher: Yes sir. 

Mr. Myer : Did you find that your political views—which 
I presume were the same then as they are now—that they 
prevented you in any way from doing the duties assigned to 
you in the service? 

Mr. Kutcher: No. 

Mr. Myer: Did you at any time while you were in the 
Army commit, attempt to commit, or advise anyone to 
commit any act of sabotage ? 

Mr. Kutcher: No. 

Mr. Myer: Or any act that would aid the enemy? 

Mr. Kutcher: No. 

Mr. Myer: Did the Socialist Workers Party while you 
were in the Army at any time advise you to do anything 
that would impede the progress of the war or anything that 
would aid the enemy—sabotage the war effort? 

Mr. Kutcher: No. 

Mr. Myer: As far as you know—was it the program or 
the principle of the party to do anything that would impede 
the war? 

Mr. Kutcher: No. 

Mr. Myer: As far as you know is the Socialist Workers 
Party connected with any international or foreign group 
or organization? 
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Mr. Kutcher: We were disaffiliated from the Fourth In¬ 
ternationale because the Congress passed the Voorhees Act 
late in 1940 or thereabouts which forbade any party or any 
organization to belong to an international organization. 

Mr. Myer : As far as you know after that had the Social¬ 
ist Workers Party any connection with a foreign organiza¬ 
tion? 

Mr. Kutcher : Yes. 

Mr. Myer: Has the Socialist Workers Party at any time 
been connected with or had any contact or association with 
any foreign government? 

Mr. Meeker: I would like to make an objection, as this 
testimony is now striking at the objection of Technical 
Bulletin 5-85 which states that no testimony shall be accepted 
by the board to question the determination of the Attorney 
General including the Socialist Workers Party on the list or 
organizations considered subversive and so forth. 

Mr. Myer : I’d like to say that this testimony is not offered 
for the purpose of challenging the Attorney General’s deter¬ 
mination—not that we think it’s correct and not that we 
wouldn’t challenge it at the proper place—but this testimony 
is offered for the purpose of showing what this man’s beliefs 
are as to the views of the Socialist Workers Party, which 
I think are very material on the question of whether or not he 
is disloyal. 

Mr. Hinden : The board will permit testimony with ref¬ 
erence to the personal political views of the employee; 
however, I would like to call to your attention this sen¬ 
tence in the Technical Bulletin, paragraph 4 g. 

“Therefore loyalty boards will not enter upon any 
evidentiary investigation of the nature of any of the 
organizations identified in the Attorney General’s list for 
the purpose of attacking, contradicting or modifying the 
controlling conclusion reached by the Attorney General 
in such list. Any and all questions proposed with respect 
to the merits or appropriateness of the inclusion of a par¬ 
ticular organization in such list would, therefore, be for 
the Attorney General to decide and not for the board and 
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the board should permit no evidence or argument before it 
on the point”. 

So my ruling is, that any testimony that is offered with 
reference to the views—political views—of the employee 
will be acceptable. However, if in your line of question¬ 
ing you bring out for the purpose of showing that the 
Socialist Workers Party should not be on the Attorney 
General’s list any questions along these lines would not he 
permissible. So I believe if you’ll confine your questions to 
his political views, rather than the views of the party itself, 
I think it would conform with the procedures laid down in 
Technical Bulletin 5-85. 

Mr. Myeb: I understand your position and I have pre¬ 
ceded each of these questions, I believe, if the record will 
bear me out, the question has been what he believes the 
party’s views are. Now that might not necessarily be what 
the party’s views are, but I think it’s material to show. 
There are two things as I see it—one what he believes the 
party’s views were because obviously, a person who believes 
the party’s views to be subversive and therefore remains 
a member, an argument could be made therefore such a 
person is subversive and disloyal. On the other hand, 
regardless of what a party’s views might be, an individual 
might not believe them or might not understand them or 
believe them to be subversive or believe them to be other 
than what they actually are. There is one thing what his 
belief as to what the party’s views are, and secondly, what 
his own views are, and I intended by this line of interroga¬ 
tion to cover both of these aspects—not what the party’s 
beliefs and views are, but first, what he believes them to 
be, and second, what his own are. There might possibly 
be a difference there. So that’s what I’m limiting my¬ 
self to. 

Mr. Hijjden : I think you understand my point of view in 
the matter and we’ll continue along those lines and confine 
it to his personal political views which do have a bearing 
upon his loyalty. 

Mr. Myeb: I take it that also includes what he believes 
the party’s position to be? 
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Mr. Htnden : I believe that would be stretching it a little 
beyond. I mean, his testimony should be his own personal 
views—any other testimony with reference to what he be¬ 
lieves the views of the party to be would be more or less— 
in the first place would come in the category of hearsay 
evidence, and secondly some of the answers might go to 
attack, contradicting or modifying the organizations listed 
in the Attorney General’s list. 

Mr. Myer : Well, it would go to show whether or not his 
frame of mind was subversive. 

Mr. Hidden: What’s your next question and we’ll see. 

Mr. Myer: What do you believe is the attitude of the 
Socialist Worker’s Party toward the Soviet Government? 

Mr. Kutcher: We are presently opposed to the govern¬ 
ment of Stalin and we think that the government of Stalin 
should be done away with. 

Mr. Myer: You mean removed as a political figure. 

Mr. Kutcher: That’s right. 

Mr. Myer: What are your personal views toward the 
Russian Government? 

Mr. Kutcher: It’s dictatorial, totalitarian, it’s undemo¬ 
cratic. 

Mr. Myer: Are you opposed to it? 

Mr. Kutcher: Yes. 

Mr. Myer : Do you, as far as you know, does the Socialist 
Worker’s Party have any connection with or contact with 
the Russian Government? Do you know? Do you your¬ 
self have any contact, association or connection with the 
Russian Government? 

Mr. Kutcher: No. 

Mr. Myer: I believe I asked you, if I didn’t, I will now— 
whether or not you have any association, contact or connec¬ 
tion with any other government—not confining it to Russia ? 
—Except the Government of the United States. 

Mr. Kutcher: No. No party in the Fourth Internationale 
has ever been able to come to power in any country. 

Mr. Myer : What is your attitude toward the present ad¬ 
ministration of Russia? 
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Mr. Kxjtcher: I think that it’s constantly driving ns 
toward another war. 

Mr. Myer : Do you support the present administration in 
Russia? 

Mr. Kxjtcher: No. 

Mr. Myer : When did you learn for the first time that the 
Socialist Worker’s Party had been placed on the so-called 
Subversive List? 

Mr. Kxjtcher: Last October or November when the At¬ 
torney General first issued the list. 

Mr. Myer: How did you learn about it? 

Mr. Kxjtcher: I read the name on the list of organiza¬ 
tions in the New York Times. 

Mr. Myer: What if any effect did that have on you with 
reference to the question of your attitude toward the 
Socialist Worker’s Party? 

Mr. Kxjtcher : I considered that the party had been done 
an injustice since they had not been given any prior notifi¬ 
cation and since they were not permitted a hearing. 

Mr. Myer: Did you believe then or have you believed at 
any time that the Socialist Worker’s Party was subversive? 

Mr. Kutcher: No. 

Mr. Myer: Or that it advocated the violent overthrow 
of the Government? 

Mr. Kutcher: No. 

Mr. Myer: Or that it advocated the change of the form of 
the government by a means other than constitutional means? 

Mr. Kutcher: No. 

Mr. Myer : Did you at any time learn of any efforts that 
were made by the Socialist Workers Party to have itself 
removed from that list? 

Mr. Merker : Objection. 

Mr. Myer: The point of that question is his attitude to¬ 
ward the party. A possible argument could be made on the 
question—knowing the party was on the subversive list and 
yet remaining in the party and in order to answer that—I’ve 
asked him whether or not he knows of any efforts that the 
party had instituted to have itself removed. His own frame 
of mind is all I’m concerned about. 

Mr. Hidden : Did he personally have anything to do . . . 
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Mr. Myeb: I’m only asking about the knowledge of it— 
whether he had any knowledge of it. 

Mr. Hidden : The question is permissible. 

Mr. Kutcher: I know that the party applied to the 
Attorney General for a hearing. 

Mr. Myer: You have been conscious of that fact for 
some time? 

Mr. Kutcher: Yes. 

Mr. Myer : Have you at any time associated with or par¬ 
ticipated in activity with persons, associations, movements 
or groups whom you have considered subversive in charac¬ 
ter? 

Mr. Kutcher: No. 

Mr. Myer: Now Mr. Kutcher have you at any time com¬ 
mitted or attempted or associated with any persons who 
committed any act of sabotage, espionage or attempts to 
do so. 

Mr. Kutcher: No. 

Mr. Myer: Or with any persons who were spies or 
saboteurs ? 

Mr. Kutcher: No. 

Mr. Myer: Have you at any time committed any acts of 
treason or sedition or have you ever advocated any acts of 
treason or sedition on your part or anyone else? 

Mr. Kutcher: No. 

Mr. Myer: Have you at any time advocated revolution 
or force or violence to alter the constitutional form of gov¬ 
ernment of the United States? 

Mr. Kutcher: No. 

Mr. Myer: Have you at any time intentionally or other¬ 
wise, so far as you know, disclosed any information which 
is confidential or not public in character which you ob¬ 
tained or might have obtained by means of your employ¬ 
ment? 

Mr. Kutcher : No. 

Mr. Myer : Have you at any time performed or attempted 
to perform your duty in any manner otherwise than as serv¬ 
ing the interest of the government of the United States? 

Mr. Kutcher: No. 

Mr. Myer : Have you at any time performed or attempted 


to perform your duties in such manner as to serve the in¬ 
terests of any other government? 

Mr. Kutcheb: No. 

Mr. Myeb: I believe I’ve already asked you whether 
you have ever been affiliated -with or been sympathetic 
with any group or association, or been a member of any 
group or association, which you consider subversive, or 
one which advocated the change in the form of govern¬ 
ment of the United States by unconstitutional means? 

Mr. Kutcheb: No. 

Mr. Myeb: Now Mr. Kutcher, throughout this period 
while you were in the Army and while you have been em¬ 
ployed by the government your views have been along 
the lines that you expressed here? 

Mr. Kutcheb : That’s right. 

Mr. Myeb: Have you at any time found that your 
political views as a Socialist have prevented you from 
doing your full duty as a soldier 

Mr. Kutcheb: No. 

Mr. Myeb: Have you found at any time that your views 
as a Socialist have prevented you from doing your full 
duty as a soldier? 

Mr. Kutcheb: No. 

Mr. Myeb: Have you found at any time that your views 
as a Socialist have in any way affected how you would 
perform the job which you are holding with the government 
or the previous job which you held with the government? 

Mr. Kutcheb: No. 

Mr. Myeb : Have you at any time while you were on your 
job with the government—with the Veterans Administra¬ 
tion—have you discussed political questions with your fel¬ 
low employees? 

Mr. Kutcheb: No. 

Mr. Myeb: Or the people whom you came in contact with? 
Mr. Kutcheb: No. 

Mr. Myeb: Do you agree with the views and doctrines as 
you know them of any group or party which is fascist or 
totalitarian? 

• Mr. Kutcheb: No. 
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Mr. Myer: Do you have any contact or connection with 
any such group? 

Mr. Kutcher : No. 

Mr. Myer : Do you agree with the views and doctrines o i 
the Communist Party? 

Mr. Kutcher : No. 

Mr. Myer: Are you a member of the Communist Party? 

Mr. Kutcher: No. 

Mr. Myer: Have you ever been a member of the Com¬ 
munist Party? 

Mr. Kutcher: No. 

Mr. Myer: Are you sympathetic to the Communist 
Party? 

Mr. Kutcher: No. 

Mr. Myer : Have you ever committed any act of disloyalty 
to the government of the United States? 

Mr. Kutcher : No. 

Mr. Myer: Now Mr. Kutcher do you believe in the con¬ 
cept of Democracy? 

Mr. Kutcher: Yes. 

Mr. Myer: Do you believe in the concept of rule by the 
majority of the people ? 

Mr. Kutcher: Yes. 

Mr. Myer: Is there any reservation on your part to an¬ 
swering my question ? 

Mr. Kutcher: No. 

Mr. Myer: That’s all. 

Mr. Hinden: Mr. Merker do you have any questions? 

Mr. Merker: Yes. Mr. Kutcher, as I understand it, you 
have belonged to the Socialist Workers Party from 1939 
on? —1938. 

Mr. Kutcher: Yes. 

Mr. Merker: What party was it that you belonged to 
before that? 

Mr. Kutcher: Socialist Party. 

Mr. Merker: That party split did it not? 

Mr. Kutcher: Yes. 

Mr. Merker: What was the name of the other party? 
The split that you do not belong to? 
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Mr. Kutcher: I think they still call themselves the 
Socialist Party. 

Mr. Meeker: And you still belong to the Socialist Work¬ 
ers Party at the present time? 

Mr. Kutcher: That’s right. 

Mr. Merker: And you have since 1938? 

Mr. Kutcher: Yes. 

Mr. Meeker: Now— having been a member of the Social¬ 
ist Workers Party, what exactly has been your activity with 
the organization? 

Mr. Kutcher: Well, I used to try to sell the newspa¬ 
pers—literature of the party . . . 

Mr. Merker: What is the name of the newspaper? 

Mr. Kutcher : The Militant. 

Mr. Merker: You have read the articles, have you? 

Mr. Kutcher: Yes, sir. 

Mr. Merker: Are you in full agreement with the state¬ 
ments contained in the Militant? 

Mr. Kutcher : Yes, sir. 

Mr. Merker : Have you ever written any articles for the 
Militant or any other papers of the Socialist Workers 
Party? 

Mr. Kutcher: No, sir. 

Mr. Merker: Now, in vour association with the Socialist 
Workers Party, did you or did you not spend considerable 
time at 423 Springfield Avenue, Newark, N. J.—perform¬ 
ing clerical duties for the party? 

Mr. Kutcher: Yes, sir. 

Mr. Merker: And in 1945 of July did you visit the 
Socialist Workers Party Midwest Vacation Camp near 
Grass Lake, Michigan? 

Mr. Kutcher: Yes, sir. 

Mr. Merker : And did you visit the same camp in 1947 ? 

Mr. Kutcher: No. 

Mr. Merker: You took annual leave, did you not in 1947— 
in July? • 

Mr. Kutcher: Yes, that’s right. 

Mr. Myer : The answer is that he took leave. 

Mr. Merker: Yes. 
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Mr. Kutcher : I went there too. 

Mr. Merker: Yon went there also?—Now your license 
number at that time, if yon recall it, was FN70R, was it 
not? 

Mr. Kutcher: Yes, sir. 

Mr. Merker: Now, in yonr work at the Socialist Workers 
Party Branch at 423 Springfield Avenne, Newark, N. J., 
did you write any speeches or type them for anyone ? Write 
reports ? 

Mr. Kutcher: No, sir. 

Mr. Merker: What did yonr work consist of there? 

Mr. Kutcher: Mostly helping to set np the mailing list, 
and taking minutes of meetings. 

Mr. Merker: You attended most- of the meetings then? 

Mr. Kutcher: Yes, sir. 

Mr. Merker: What was the purpose of the information 
which you mailed out and what was the subject matter? 

Mr. Kutcher: There were a number of different topics 
that came up at various times. We discussed—like for 
instances Civil Rights Cases—a certain Hickman case in 
Chicago. The case of a negro who shot and killed a white 
landlord because the landlord threatened that if he didn’t 
move out of the house something would happen. There was 
a fire in his house and four of Hickman’s children were 
burned to death. So, crazed with temporary loss of sanity, 
he went out and killed his landlord. We had a lecture on 
that. 

Mr. Merker: What position did you take on that? 

Mr. Kutcher: In defense of Hickman? 

Mr. Merker: Now, the Socialist Workers Party—who 
was the originator of that group? 

Mr. Myer: I don’t think Kutcher should answer any 
questions involving other members. 

Mr. Hinden: What is the purpose of your question? 

Mr. Merker: We can establish the theory and doctrine 
which is followed by this party as was testified to in direct 
examination in the belief of the employee. I’ll rephrase 
my question to fit in with your objection. In your opinion, 
who was the originator of the Socialist Workers Party? 
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Mr. Kutcher: We followed the doctrines of the exiled 
Russian Leader Leon Trotsky. 

Mr. Merker: Do yon know of your own opinion what 
theories he followed? 

Mr. Kutcher: They were the theories that led to the 
establishment of the Soviet State in Russia. 

Mr. Merker: Have yon read extensively the writings of 
Leon Trotsky? 

Mr. Kutcher: Fairly extensively—yes. 

Mr. Merker : What you have read—are yon in full agree¬ 
ment with it? 

Mr. Kutcher: Yes, sir. 

Mr. Myer: I’d like to point out at this point for the 
record, that that question is so vague that apparently it 
would be almost meaningless that what you have read I 
feel in agreement with and there is nothing in this record 
to show what this witness has read. Now Trotsky probably 
wrote, I imagine, 20 or 30 books and probably 100 times 
that much in unbound material, and thus I could see where 
it would be the basis for saying this man, therefore, agrees 
with either all of it or nothing of it. So my—I would sug¬ 
gest that either the question be stricken from the record, 
or that counsel be specific in referring to a certain formula¬ 
tion or a certain statement. Otherwise, the question can 
be, as I say, either meaningless or extremely prejudicial. 

Mr. Merker: That would require considerable detail in 
going into the facts. If you desire that, I have no objection. 

Mr. Hinden: Mr. Merker, suppose you rephrase your 
question to indicate whether Mr. Kutcher generally is in 
accord with the views of Leon Trotsky, rather than being 
in full accord with everything that Leon Trotsky said or 
wrote. 

[Management Representative] 

Mr. Merker: Mr. Kutcher are you in accord with the 
political theories of Leon Trotsky? 

Mr. Kutcher: Yes. 

Mr. Merker : Are you in accord with his theories as to the 
method of accomplishing his political beliefs? 

Mr. Kutcher : Yes, sir. 
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Mr. Meeker: Mr. Kutcher, do you presently receive the 
Militant, the newspaper of the Socialist Workers Party? 

Mr. Kutcher: Yes, sir. 

Mr. Meeker : Mr. Kutcher have you ever associated with 
any persons or groups which to your knowledge have been 
indicated as subversive by the Attorney General of the 
United States. 

Mr. Kutcher : They have been indicated as subversive— 
yes. 

Mr. Merker : I understand from your letter to the board 
that Farrell Dobbs is running for president on the Socialist 
Workers Ticket and Dr. Grace Carlson as Vice President. 
Do you intend to vote for those candidates ? 

Mr. Kutcher: Yes, sir. 

Mr. Merker: Now the split in the party you spoke of in 
1938—what was the reason for the split? In your opinion. 

Mr. Kutcher: Well the disagreement over the policy to 
be followed in the Spanish Civil War, also, over the ques¬ 
tion of the support of La Guardia in the elections, that 
year. 

Mr. Merker: What position did you take in the matter? 

Mr. Kutcher: We were opposed to the support of La 
Guardia because he was not a candidate of the working 
class. He was a member of the Capitalistic Party—what we 
termed Capitalist Party. And the Spanish question, we 
were for the establishment in Spain of a workers and farm¬ 
ers government, rather than the government of the peo¬ 
ples front that was established there at that time. The 
government of the peoples front was supported by all of 
the working class parties, with the exception of the 
Trotskyist Party who said that they should establish a gov¬ 
ernment consisting of worker’s parties exclusively, because 
such a party could undertake the necessary political meas¬ 
ures that might have assured the victory in the war against 
Franco. You see, the majority of the people voted the peo¬ 
ples government into power, and the minority that backed 
Franco were opposed to the position of the majority and 
then tried to and did overthrow the majority. 

Mr. Merker : Then your attitude was in agreement with 
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that of the peoples party in the Spanish Conflict—Civil 
War—is that correct? 

Mr. Kuther: Not the policy that was followed by all of 
the worker’s parties—the Stalinists, Anarchists, and the 
Poumists, and a number of other centerist and right wing 
organizations. 

Mr. Merker : In what way did yon split from their opin¬ 
ions in that situation ? 

Mr. Kutcher: The Socialist party supported the gov¬ 
ernment of the Peoples Front. 

Mr. Merker : In what way did your opinion differ from 
those of the other groups represented in the Socialist Work¬ 
ers Party? 

Mr. Kutcher: Socialist Party you mean? 

Mr. Merker: Yes. 

Mr. Kutcher: They supported the Peoples Front Gov¬ 
ernment, and I was for the Workers and Farmers govern¬ 
ment exclusively. 

Mr. Merker : In other words you agreed with the situa¬ 
tion, but not as to the methods. Is that correct ? 

Mr. Kutcher: No, sir, the methods were definitely wrong. 

Mr. Merker: Now what were your political opinions— 
not political opinions—personal opinions in reference to the 
agreement reached by Russia and Germany preceding the 
last world war? 

Mr. Kutcher: Preceding the last world war? That was 
on imperialistic lines and that the war was no good for 
either the people of Germany or the people of Russia. That 
if they could establish a Socialist form of government there 
would be no reason for conflict between them. 

Mr. Merker : Now you testified in direct testimony that 
you advocated a change in the governmental form of gov¬ 
ernment in the United States, but not by force. Is that 
correct ? 

Mr. Kutcher: Yes, sir. 

Mr. Merker: What methods do you personally advocate 
to achieve the purposes of the party to which you are a 
member? 

Mr. Kutcher: Well, education—-political campaigning 
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and so on, in order to educate the people for the necessity of 
the change. 

Mr. Merker: You advocate the convincing of them of the 
propriety and wisdom of your beliefs? Or do you believe 
in using coercion of any form? 

> Mr. Kutcher: No coercion. 

Mr. Merker : I have no further questions. 

Mr. Hinden: We will probably take a recess in a few 
minutes, but since the testimony of Mr. Kutcher is prac¬ 
tically through, I thought if the board would have any 
^ questions, that they might ask him at this time and then 
probably after we can take a recess, unless you have some 
questions ... 

Dr. Jacques: You joined the—what original party— 
political party originally? 

Mr. Kutcher: The Young Peoples Socialist League. 

^ Dr. Jacques: You say that split in 1938? 

Mr. Kutcher : There was a split in the organization. 

Dr. Jacques: You also mention in your statements that 
the original party was under the guidance of the Fourth 
i Internationale. Is that correct? 

Mr. Kutcher: The Socialist Party—not the party as a 
whole—the faction in it that I adhered to politically. 

► Dr. Jacques : Well the point I’m trying to bring out, when 
you first joined it was it under the domination of the Fourth 
Internationale? And that you split later on. 

Mr. Kutcher : No. I joined the Socialist Party and then 
when the split came the group that I split away with was 
affiliated with the Fourth Internationale. 

Dr. Jacques: Who was the guiding hand of the Fourth 
Internationale ? 

Mr. Kutcher : Leon Trotsky was the guiding hand of the 
, Fourth Internationale. 

Dr. Jacques: Your definition of the Socialist Workers 
Party, I didn’t quite understand, you spoke rather lowly— 
or low—what is the fundamental policy of the Socialist 
Workers Party? 

Mr. Kutcher: To convince the masses in general of the 
necessity for a Socialist Form of Society and to advocate 
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the creation of a Workers and Farmers Government. A 
government of Workers and Farmers that would proceed 
to socialize the means of production and organize produc¬ 
tion on a basis of production for use rather than for profit. 

Dr. Jacques : You believe that that situation even by the 
ballot would ever come about practically? 

Mr. Kxjtcher: If the minority of capitalists would con¬ 
sent to it. 

Dr. Jacques : At the present time according to your state¬ 
ment your total income from the government is $5,486.00 
per year. What is the most you ever earned before you 
went into the Army? 

Mr. Kutcher: I didn’t earn half that much. 

Dr. Jacques: In your beliefs of the operations and the 
policy of the Socialist Workers Party—do you believe that 
you could get $5,486.00 per year yourself personally, if 
things came to pass as you just mentioned them? 

Mr. Kutcher: I think it would be possible for a majority 
of mankind to live that way, yes, sir. 

Dr. Jacques : You believe that. You mentioned a moment 
ago that you did not agree—you did not believe in fascism 
nor totalitarianism. For my information, will you define 
fascism? 

Mr. Kutcher: Its undemocratic. 

Dr. Jacques : Will you define a totalitarian ? 

Mr. Kutcher : A person who rules absolutely in his own 
right and does not permit anyone to criticize or oppose him 
in any way. 

Dr. Jacques: Good. Now will you define your definition 
of democracy? 

Mr. Kutcher : Rule by majority. 

Dr. Jacques: Rule by majority—a moment ago you 
wanted rule by minority, now you want rule by majority. 

Mr. Kutcher: What did I say to make you think that? 

Dr. Jacques: You mentioned something about to give 
the minority of workers a chance to do this or- 

Mr. Kutcher: I didn’t say that. 

Dr. Jacques: Sorry—I misunderstood you then. One 
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more question. Do you agree—I believe you said in general 
—with the ideas and policies of Trotsky? 

Mr. Kutcheb: Yes, sir. 

Dr. Jacques: Who was Trotsky associated with? 

Mr. Kutcheb: Lenin. 

Dr. Jacques: Together what did they do? 

Mr. Kutcheb: They led the Russian Revolution. 

Dr. Jacques : Resulting in- 

Mr. Kutcheb: The establishment of the Soviet State. 

Dr. Jacques: Communism—is that correct—as we know 
it today. 

Mr. Kutcheb: Yes, as we know it. 

Dr. Jacques: And you believe that Trotsky after throw¬ 
ing a nation the size of Russia into turmoil—you really 
believe he changed his ideas when he was thrown out of 
Russia ? 

Mr. Kutcheb: The trouble between Trotsky and Stalin 
developed over the ideas that there was bureaucracy right 
in the party and in the government, and he started a 
struggle for more democracy within the party and in the 
government, and then gradually the struggle between Stalin 
and Trotsky developed all of the most fundamental concepts 
of socialism. 

Dr. Jacques : Do you believe the founder of Communism, 
Soviet Russia, totalitarianism, had democratic ideas? 

Mr. Kutcheb : In the beginning, yes, sir. 

Dr. Jacques : The founder of Russia as it is today. 

Mr. Kutcheb : Not as it is today. 

Dr. Jacques: He fathered Communism, didn’t he? Isn’t 
Trotsky really the father of Communism? Father, co¬ 
worker or whatever word you want to use ? And you believe 
after throwing a nation the size of Russia into turmoil 
that he changed his views when he was thrown out of 
Russia ? Do you believe that ? 

Mr. Kutcheb : He didn’t change his views. He never did. 

Dr. Jacques: Upheld democracy, you believe that? 

Mr. Kutcheb: We believe that the Socialist society 
would be more democratic than the one we have. 

Dr. Jacques: That’s not my question. My question was: 
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Do you believe that Trotsky in his action in founding the 
Soviet Republic was democratic in his methods! 

Mr. Kutcher : Yes, sir. 

Dr. Jacques : That’s all I have. 

Mr. Elzroth : I believe you stated that after the split up 
that you were in that portion of the party that belonged to 
the Fourth Internationale before passing the Vorhees Act? 

Mr. Kutcher: Yes, sir. 

Mr. Elzroth: I believe the Voorhees Act weakened the 
position of the party. 

Mr. Kutcher: Weakened it—yes, sir. 

Mr. Elzroth: Do you believe that it should be applied 
internationally? 

Mr. Kutcher: No. 

Mr. Elzroth: What part of the Voorhees Act do you 
believe in? 

Mr. Kutcher: By compelling the party to disaffiliate 
from the Fourth Internationale. 

Mr. Elzroth: Disaffiliation for any other purpose than 
to nationalize the party rather than have it international 
in scope? 

Mr. Kutcher: Yes. 

Mr. Elzroth : You are contradicting yourself, Mr. Kut¬ 
cher—maybe you didn’t understand the original questions 
—I’ll restate them. You did belong to the wing of the party 
that adhered to the Fourth Internationale—you agreed that 
the Voorhees Act weakened the position of that party. Do 
you believe that the party’s principles should be applied 
on an international rather than a national scale under 
single leadership? 

Mr. Kutcher : No. The leadership of the Fourth Inter¬ 
nationale was comprised of the National Leaderships of 
all the Sections. 

Mr. Elzroth: Then it is implied in that one body, is it 
not? 

Mr. Kutcher: General agreement. 

Mr. Hinden : Mr. Kutcher what is your present rate of 
disability compensation? 

Mr. Kutcher : My check is $282 a month. 
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Mr. Hinden : What is your present salary with the in¬ 
crease that you received? 

Mr. Kutcher : About $41.00 a week. 

Mr. Hinden: Did you make an application for an auto¬ 
mobile under the . . . Did you get an automobile ? 

Mr. Kutcher: Yes. 

Mr. Hinder: Did you also receive medical treatment 
from the Veterans Administration? 

Mr. Kutcher: No —not from the Veterans Administra¬ 
tion. 

Mr. Hinden : You have never applied for medical treat¬ 
ment or hospitalization from the Veterans Administration? 

Mr. Kutcher: No, sir. 

Mr. Hinden : Did you receive any pay or renumerations 
[sic.] from the Socialist Workers Party while you were per¬ 
forming these clerical duties? 

Mr. Kutcher: No, sir. 

Mr. Hinden : My last question, Mr. Kutcher is this: What 
was the reason of your originally joining the Socialist 
Party, which later was split up, and later became the Social¬ 
ist Workers Party? Were you dissatisfied for any personal 
reasons or any political reasons with the present constitu¬ 
tional form of government that we have in this country? 
In other words, what I want to get clear in my own mind is, 
what was your own reason for joining the Socialist Party 
originally and later going on with the Socialist Workers 
Party? Was there any dissatisfaction with our form of 
government as you knew it from a personal standpoint or 
from a standpoint of the people as a whole or just what 
was vour reason ? 

Mr. Kutcher: From a standpoint of the people as a 
whole. I saw millions unemployed in the depression in the 
thirties, and today after the war, I see mounting inflation 
and preparations for a new war—and I could feel that these 
things were coming—I see on the horizon also another de¬ 
pression will come if we don’t have a war first. 

Mr. Hinden : Another question that I have Mr. Kutcher. 
Do you believe that the aims and policies of Leon Trotsky, 
which you state the Socialist Workers Party is in general 
agreement with—that that form of goverment could be 



brought about within the framework of the constitution of 
the United States? 

Mr. Kutcheb : It would depend on the willingness of the 
minority of the Capitalists to accede to the change. We 
have no example in history of the minority group in power 
consenting to a change that was necessitated by the develop¬ 
ment of social conditions. For instance, in our own history 
we have the story of our own Civil War where a minority 
of slave-holders in the South tried to overturn the decision 
of the majority when they elected Abraham Lincoln, Presi¬ 
dent of the United States, and we believe that the minority 
for the second time will use violence in order to prevent this 
social change. We told the working class that although we 
don’t advocate violence, it’s not wrong to protect yourself 
against violence if it is used by the minority to prevent the 
carrying out of the majority decision. 

Mr. Hidden: In the history of this country we’ve had 
Federalists, Republicans, Democrats, Whigs, all of which 
parties came into power or elected representatives within 
the framework of the Constitution. I would like to repeat 
my question—do you believe that the Socialist Worker 
Party could come into power within the framework of the 
Constitution, or in order for them to come into power 
would they have to throw out the Constitution of the United 
States? 

Mr. Kutcheb : They can come into power. 

Mr. Hinden: You feel they can come into power within 
the framework of the Constitution of the United States? 

Mr. Kutcheb: Yes, sir. 

Mr. Hestden: I have no further questions. Mr. Elzroth 
has some questions. 

Mr. Elzboth : You speak of the minority in power. How 
did they obtain power in this country? 

Mr. Kutcheb: Well, they obtained power through the 
revolution of ’76, and they were the merchant capitalists 
and slave owners that between them divided the power in 
this country up until the Civil War. In the period prior to 
the Civil War, the slave owners and the capitalists were 
always vying for power in the Federal government, and the 
slave owners always had a monopoly of the political power 
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until the outbreak of the Civil War. The political act of 
Lincoln in emancipating the slaves was the final blow to 
the slave owners and really helped to assure the victory of 
the North. But they were both minority groups and in 
opposition to the working class groups. 

Mr. Elzroth: Do you attribute any importance to the 
various elections that are held frequently that disturb this 
conspiracy of the minority ? Does it accomplish rule by the 
majority? 

Mr. Kutcher: The minority parties, or the capitalist 
parties, are the ones that pick the candidates, and which¬ 
ever candidate the working class votes for, the capitalists 
are still in control of the government. 

Mr. Elzroth: You believe there is a conspiracy of con¬ 
trol existing in the majority of parties today? 

Mr. Kutcher: They pass laws which make it very diffi¬ 
cult for the minority parties to get on the ballot; for in¬ 
stance, I think in the State of California they require some¬ 
thing like a quarter of a million signatures from a minority 
party’s voters to be able to get on the ballot. They pass 
laws in the South forbidding Negroes to vote, making it 
very difficult for Negroes to vote. 

Mr. Elzroth: Do you think all those electoral abuses 
mean that there is not actually majority rule in this coun¬ 
try? Do you believe that this conspiracy of the minority 
exists and that it is intolerable? If the Socialist Workers 
Party came into power, do you believe that the socialization 
of industry would be accomplished through submission of 
constitutional amendments or otherwise? 

Mr. Kutcher: I do not think that the capitalists will 
permit the socialization of the industries, especially with 
the provision that we provide that they be operated under 
the control of committees of the workers who professionally 
work in the industry. To refer to the nationalization of 
industries in England, the former capitalists are still 
managing the industries, and they are still obtaining their 
profits from them. 

Mr. Elzroth : You stated in your response to an answer 
a while ago that you believed all this could be accomplished 






through open and free elections. Your answer now seems 
to imply that yon do not so believe. 

Mr. Kutcher: It could be accomplished if the minority 
of capitalists consent to it. If they don’t consent to it, 
then the majority must use force in order to enforce its will. 

Mr. Elzroth : Do you believe then that unless the com¬ 
missions, so to speak, of this minority who now holds con¬ 
trol through a conspiracy does not adhere to the doctrines 
that you espouse, that force then will be necessary and 
justifiable? 

Mr. Kutcher: Yes, sir. 

Mr. Elzroth : Even though you do not meet with success 
in the elections, you believe that that ultimately may be¬ 
come necessary? 

Mr. Kutcher: It may be necessary. 

Mr. Myer: I’ve got a few questions I want to ask. In 
answer to some of the questions of Dr. Jacques you were 
asked whether the type of Communism they have in the 
Soviet Union at the present time was a product of the 
views of Leon Trotsky. I believe you answered in the 
affirmative, if I understand the record correctly, although 
there was some question back and forth. I want to ask 
you now about that situation. With respect to the situa¬ 
tion that exists in Russia today, would you say that is 
the type of society that Leon Trotsky advocated and that 
he, together with Lenin, brought into power in 1927? 

Mr. Kutcher: No, sir. 

Mr. Myer: In what respect is it different? 

Mr. Kutcher: In the respect that the Soviets in 1917, 
when the Soviet government first came into power, the 
majority of the workers actually took a hand in governing 
the country—they had a say in the production and every¬ 
thing else. 

Mr. Myer: In your opinion, do the teachings of Trotsky 
favor or support the type of government they have in the 
Soviet Union today? In your opinion is that one of the 
bases for the dispute between Stalin and Trotsky, as a 
result of which Trotsky was later assassinated by Stalin 
or his agents? So that in your opinion can you look at 
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the Soviet Union today and say that these are things that 
Trotsky wanted, or the ideas for which the Socialist 
Workers Party stood? 

Mr. Kutcher: No. 

Mr. Myer: Now on the question of the Fourth Interna¬ 
tionale, as far as you know, is there any connection today 
between the Socialist Workers Party and the Fourth Inter¬ 
nationale? 

Mr. Kutcher: No. 

Mr. Myer: Or any other Internationale? 

Mr. Kutcher: No. 

Mr. Myer: Now, who fixes the policies of the Socialist 
Workers Party? Are they fixed by any foreign organi¬ 
zation or ruling outside the Party? 

Mr. Kutcher: The policy of the Socialist Workers Party 
was fixed by its national convention, which is held once 
a year. And then in between the period of convention, 
the national committee carries out the decisions made by 
the convention. 

Mr. Myer: And are the decisions of the party, and the 
policy of the party in any way dictated or suggested by 
anyone outside of the membership of the party in the 
United States? 

Mr. Kutcher: No. 

Mr. Myer: Now, on the question of use of the ballot and 
constitutional means, I think, Mr. Elzroth asked you the 
question whether the party wanted to or could come into 
power in line with provisions of the Constitution of the 
U. S. Does the fact that Farrell Dobbs is running for 
President of the United States today, if he were elected, 
is there any reason why he couldn’t serve as the President? 
I mean, was that any indication to you as to whether or 
not the party believed it could come into power constitu¬ 
tionally? 

Mr. Kutcher: That’s right. 

Mr. Merker: Mr. Kutcher, in reference to the Vorhees 
Act, if that Act was not in effect and the Socialist Workers 
Party was a member thereof or associated directly there- 
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with, would you still remain a member of the Socialist 
Workers Party? 

Mr. Kutcher : It would be legal then. 

Mr. Meeker : You would still remain a member? 

Mr. Kutcheb: Yes. 

Mr. Meeker: In referring to the discussion previously 
concerning Leon Trotsky, when he was a part of the govern¬ 
ment of the now-called Soviet Union, was that government, 
to your knowledge, a representative of the majority of 
the people? 

Mr. Kutcher: It was. 

Mr. Meeker: Have you ever attended a National Party 
convention? Of the Socialist Workers Party? 

Mr. Kutcher: Yes. 

Mr. Meeker: What years? 

Mr. Kutcher: 1944, 1948. 

Mr. Meeker*. This year? 

Mr. Kutcher: Yes. 

Mr. Meeker: What month? 

Mr. Kutcher: July—at that time the party broadcasted 
acceptance speeches of the candidates over national hook¬ 
ups. 

Mr. Meeker: Did you speak at that meeting? 

Mr. Kutcher: No, I didn’t speak. I was not a delegate, 
I was merely a visitor. 

Mr. Meeker: I have nothing further. 

Mr. Hikden : I’d like to ask one question. Is the Socialist 
Workers Party a legal party, to your knowledge? 

Mr. Kutcher : Yes, sir. They have their own candidates. 

Mr. Hikdek : I’d like to just get this straight in my mind, 
in view of Mr. Elzroth’s question. It is the aim of the 
Socialist Workers Party to accomplish its objectives by 
constitutional means. However in the event that constitu¬ 
tional means cannot accomplish the purpose of the party, 
the objectives, does the party advocate change by other 
than constitutional methods? 

Mr. Kutcher: When the time comes for the-changes to 
be made, the fact that the majority of the people consider 
the change necessary, in my mind, makes it legal. 
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Mr. Merkeb: Who would determine what the opinion 
of the majority of the people would be, Mr. Kutcher? 

Mr. Kutcher: We would know, if the majority of the 
people were with us, we would know . . . 

Mr. Merker: How would you know? 

Mr. Kutcher: Because they would support us. When¬ 
ever the party called for certain actions that have to be 
done, the majority of the people would be there to do it. 

Mr. Merker: In other words, you would act on the 
assumption, through membership in your party, that the 
majority was in accord with your project? 

Mr. Kutcher : If we were in the minority, we could never 
make a change. 

Mr. Merker : If you were in a minority, would you advo¬ 
cate a change by violence? 

Mr. Kutcher: No. 

Mr. Merker: By what method would you determine 
whether you were in a majority or a minority? 

Mr. Kutcher : We would know by the way election results 
turn out. By that time I think we might get one or two or 
three representatives in the Congress or other local—or 
elected in other elections. We have—in other countries we 
have representatives of the Fourth Internationale—were 
elected to Congress—to Congressional bodies—for instance 
in Ceylon, and so on, and we know that the majority is 
with us—we have enough of a majority to get somebody 
elected. 

Mr. Merker: You state, Mr. Kutcher, you have two or 
three representatives elected you would consider yourself 
a majority- 

Mr. Kutcher: Enough to have some influence—enough 
to get somebody elected. And then even in Ceylon we 
don’t advocate overthrowing the government by force or 
violence, but in a position holding office we are in a better 
position to state our points of view. And then we can get 
more people to listen to us, and eventually we expect to 
have the majority. 

Mr. Elzroth: You have definitely stated that at some 
point along this escalator of progress you are discussing, 





revolution would be justified because there would be an 
apparent majority. At what point would that occur? 

Mr. Kutcher: Nobody can make any exact predictions 
like that. 

Mr. Elzroth : Somewhere around that time, when you are 
convinced in your own mind that the majority of people 
believe as you do that they are somehow prevented from 
expressing their opinion through the ballot box, then you 
would consider revolution justified? When the majority 
would be prevented from expressing their opinions through 
the normal electoral processes—do you believe that will 
be so? 

Mr. Ktjtcher : It has happened in instances of successful 
election the Socialist delegates were not permitted to take 
their seats. 

Mr. Hinden: If there are no more questions, we will 
recess until 1:30. It would seem that you have some more 
evidence to present to the board, so we will take a recess 
until 1:30. 

Mr. Hinden: Do you have any further questions of Mr. 
Kutcher, Mr. Elzroth? 

Mr. Elzroth : No. I don’t. 

Mr. Hidden : Mr. Merker, do you have any further ques¬ 
tions? 

Mr. Merker : Yes, I have one question. Mr. Kutcher, are 
you still on an active pay and duty status with the Veter¬ 
ans Administration? 

Mr. Kutcher: That’s right. 

Mr. Myer: We have another witness who promised to 
come in from out of town as a character witness. He will 
testify that he has known Mr. Kutcher for a number of 
years, knows him to be a person of good moral character, 
has never known him to be disloyal—but unfortunately 
he isn’t here. 

Mr. Hinden: Mr. Myer, if you’ll give the name and 
address of the witness, the Board will assume that if he 
were here to testify he would testify to the favorable 
character of Mr. Kutcher. 


103 


Mr. Myer : That as far as he’s known, he has never done 
anything disloyal to the government. 

Mr. Hinder : Do you wish to give his name ? 

Mr. Myer: Yes, his name is John I. Daniel—Reverend 
John I. Daniel. 

Mr. Hinden : I understand that the Assistant Secretary 
to the Board received a call around noon time from Mr. 
Daniel, and I understand that Mr. Daniel is on his way up 
here now, so if you want to introduce any other witnesses, 
or introduce any evidence, we will wait a reasonable time 
for Mr. Daniel to come up and you can then call him, if 
you want to do that. You can go ahead with the other 
parties now. 

Mr. Myer: I now want to call as a witness Mr. George 
Clarke, who is campaign manager of the Presidential Cam¬ 
paign of the Socialist Worker’s Party, for the purpose of 
clearing up one or two questions which I believe there is 
some doubt about in the record, as it stands now, and that is, 
the views of the Socialist Workers Party on the question 
of transition from capitalism to socialism by constitutional 
or other means, or by the use of violence. Our purpose of 
offering the testimony is not to argue, therefore, that the 
organization should not be on the subversive list—that’s 
another question, but rather to show whether the views— 
how the views of Mr. Kutcher on this question conform 
with the views of the Socialist Workers Party, because as 
I understand the questions that were asked by members 
of the Board, they are rather questions, many of them, 
on what the Party stood for. I think it’s only fair, there¬ 
fore, to have a clearer record on those questions. 

Mr. Hinden : If the purpose of calling the witness is to 
corroborate the testimony of Mr. Kutcher, the Board will 
hear him—but if the purpose of calling the witness is to 
go into the fact as to whether or not this organization 
should be on the Attorney General’s list, of course we will 
have to exclude that. If you will keep within the bounds 
of calling the witness for the purpose of corroboration of 
the testimony of Mr. Kutcher the Board will hear your 
witness. 
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Mr. Myer: I will try to do that. 

Mr. Merker: I wish to take objection to the submission 
of this testimony on the basis that the testimony of the 
employee was accepted on the theory that it was his per¬ 
sonal belief. Now this new witness would not be able to 
testify on Mr. Kutcher’s belief, and I understand that he is 
to be utilized as a witness to testify as to the policies and 
so forth of the Socialist Workers Party. That testimony 
in itself is an attack, and must be an attack, upon the 
inclusion of that organization upon the Attorney General’s 
list. 

Mr. Myer : I suggest we hear the testimony of the witness 
and if any questions are raised that are objectionable, 
either you or the Board will at that time interrupt and 
advise you of the objection. 

Mr. Hinden : Do you want to call Mr. Daniel now, that 
he’s here, or do you want to call Mr. (Clarke) ? 

Miss Beadle: He (Mr. Daniels) is on his way up from the 
reception room- 

Mr. Hinden : Will you please raise your right hand, sir ? 
Do you swear the testimony you are about to give in this 
hearing will be the truth, the whole truth and nothing but 
the truth, so help you God? 

Mr. Daniel: I do so swear. 

Mr. Hinden: You are advised that under the Fifth 
Amendment to the Constitution of the United States you 
may refuse to answer questions on the grounds of self- 
incrimination. 

Mr. Myer: What is your name, sir? 

Mr. Daniel: John Daniel. 

Mr. Myer : And your address ? 

Mr. Daniel: 305 Hickory Drive, Maplewood, New Jersey. 

Mr. Myer: What is your vocation? 

Mr. Daniel: Clergyman. 

Mr. Myer: How long have you been engaged in that 
vocation? 

Mr. Daniel: 18 years. 
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Mr. Myer: Do you know James Kutcher, who is the 
accused employee in this case? 

Mr. Daniel: Yes. 

Mr. Myer: How long have you known him? 

Mr. Daniel: Ever since he joined our Chapter, of the 
A.V.C. in the City of Newark, the Chapter of which I am 
Vice-Chairman. About two years. 

Mr. Myer: Was it in connection with his being a member 
of your A.V.C. Chapter that you have come to know him? 

Mr. Daniel: Yes, sir. 

Mr. Myer : A.V.C.—is the American Veterans Committee. 
What is your connection with that chapter? 

Mr. Daniel: My connection is Vice-Chairman, in Newark. 

Mr. Myer: During the two years that you’ve known 
James Kutcher have you become familiar with his reputa¬ 
tion and character? 

Mr. Daniel: In the Chapter he is one of the best loved 
members of the Chapter, and one of the most loyal members 
of the Chapter. 

Mr. Myer : Do you know, or have you ever heard of any 
discredit to his reputation or any blemish so far as his 
character is concerned? 

Mr. Daniel: No, sir. 

Mr. Myer : Do you know what his reputation is so far as 
the question of loyalty or disloyalty to the Government of 
the United States? 

Mr. Daniel: No, I just know that he is a very amiable 
member of our Veterans group, and well thought of in the 
chapter. 

Mr. Myer : Have you heard of any reflection on his loy¬ 
alty to the government of the United States at any time? 

Mr. Daniel: No. 

Mr. Myer : I have no further questions. 

Mr. Hinden : Will you please raise vour right hand. Do 
you swear the testimony you are about to give in this hear¬ 
ing will be the truth, the whole truth, and nothing but the 
truth, so help you God? 

Mr. Clarke : I do. 
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Mr. Hidden: You are advised that under the Fifth 
Amendment to the Constitution of United States you may 
refuse to answer questions on the grounds of self-incrimina¬ 
tion. 

Mr. Myer: What is your name! 

Mr. Clarke: George Clarke. 

Mr. Myer: And your address? 

Mr. Clarke: 23 Second Avenue. 

Mr. Myer: New York City? 

Mr. Clarke: Right. 

Mr. Myer: What is your occupation? 

Mr. Clarke: I’m now National Campaign Manager for 
the 1948 Presidential Campaign of the Socialist Worker 
Party. 

Mr. Myer: Are you familiar with the program and 
principles of the Socialist Workers Party? 

Mr. Clarke: Yes. 

Mr. Myer: Are you familiar with its principles and 
program in connection with the question of the means of the 
transition from capitalism to socialism? 

Mr. Merker : Objection. On the same basis as previously 
stated, I object to this line of questioning. It is putting in 
issue directly and squarely to questioning of whether or 
not the organization should have appeared on the Attorney 
General’s list . . . 

Mr. Hinden : Mr. Myer, if Mr. Clarke is going to testify, 
the testimony should be along the lines as to the beliefs of 
the employee. In other words, is he familiar with the politi¬ 
cal beliefs of the employee himself, without going into his 
own personal beliefs, or his own personal knowledge of the 
transition of the party? In other words, he is testifying to 
the beliefs of the employee as those beliefs are known to 
him as expressed by the employee on one, two, three or a 
number of occasions. That testimony we will permit. But 
if it’s a direct question with reference to the policies of the 
Party as understood by Mr. Clarke, I’m afraid that testi¬ 
mony will go into the question of whether or not this organi¬ 
zation should appear on the Attorney General’s list. 
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Mr. Myer : I don’t know if this witness can testify as to 
Mr. Kutcher’s beliefs—I think Mr. Kutcher himself is best 
qualified to testify as to that. But I understood the ques¬ 
tions, particularly by the members of the Board itself, were 
many of them addressed to the party’s position on this 
particular question, and this went into others with reference 
to Kutcher’s belief in them, and my purpose was to get the 
record straight on that aspect. Now I don’t propose to ask 
the witness any questions about what Mr. Kutcher believes 
—Mr. Kutcher has already testified—but what I want to get 
into this record was the party’s position on these questions 
because as I understood the question, Mr. Kutcher was 
being charged with those. 

Mr. Elzroth: Are you thinking of my question, Mr. 
Myer? 

Mr. Myer : No, I wasn’t referring to your question, Mr. 
Elzroth. 

Mr. Elzroth: If you were thinking of my question, it 
was not the position of the Party, but was the position of the 
employee on that question. 

Mr. Hinden : I believe that this board, that your line of 
questioning will lead to a violation of Par 4-G of TB 5-85, 
which as you are well aware, says that the Board will not 
permit evidence or argument for the purpose of attacking, 
contradicting or modifying the controlling conclusion 
reached by the Attorney General in publishing the list of 
organizations that he published. Therefore, I don’t believe 
that any questions that would enter upon such a line are 
permissible under this Technical Bulletin 5-85, and conse¬ 
quently, the Board is not in a position to hear that type of 
testimony. 

Mr. Myer: Of course we’re bound by the Board’s ruling, 
on anything further I can do in that respect. I wasn’t offer¬ 
ing it for that reason, but if the Board feels that is what it 
would lead to, why . . . 

Mr. Hinden : The questions this morning of Mr. Kutcher 
were with reference to his own personal beliefs, and I be¬ 
lieve that the Board members were attempting to ascertain 



from Mr. Kutcher his own personal beliefs with reference 
to his political views. 

Mr. Myer : I think they were asking as to his beliefs of 
what the Party stood for. If we’re talking about that, I 
think we might just as well get a man who’s qualified to 
speak as to what the Party stands for. That’s my under¬ 
standing. You’re asking questions about what he believes 
the Party stood for. 

Mr. Meeker: Mr. Myer, if you recall this morning when 
I objected you stated that the beliefs of the employee might 
not necessarily be those, when you made your offer of proof 
of the Socialist Workers Party and I believe that the ruling 
was that if it were relegated to personal beliefs, which may 
or may not be the official beliefs of the organization, they 
would be admissible, and I believe the whole line of ques¬ 
tioning was with reference to that view. 

Mr. Myer : Now this testimony is not directed along the 
same line, and that was the basis of my objection, as well 
as that the questions went quite a bit afield, and I thought in 
fairness we ought to be entitled to straighten the record out 
on those questions. I think the members of the Board will 
admit that the questioning went pretty far afield and I 
didn’t object to it. I think they were along the lines as to 
what Mr. Kutcher thought the party stood for. 

Mr. Hinden: At all times the Board was interested in 
Mr. Kutcher’s own personal beliefs and not the belief of 
others with reference to the point. 

Mr. Myer: If that’s the ruling of the board, then of course 
I have no further questions to ack. But I do want to make 
a statement for the record, if I may at this time, and that 
is this: That we, if permitted, would show by this witness 
that this organization, the Socialist Workers Party, is not 
a subversive organization. I appreciate that this Board is 
bound by the technical bulletin, but I think in order to pre¬ 
serve the record I ought to be able to say what I want to 
prove. It may be of great legal significance later, that 
the Socialist Workers Party is not subversive, and should 
not have been on the Attorney General’s list for two rea¬ 
sons: One .... 
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Mr. Hinden: I’m afraid, Mr. Myer, you would be testi¬ 
fying on a point that we’re not permitting a witness to 
testify to, therefore it would not be in order. 

Mr. Meeker : Not only that, but if I’m not mistaken, the 
TB also states there should be no arguments or discussion 
concerning that point. This Board has no authority to 
make any determination regarding it, and if that point is 
raised at a future time, at a future hearing of the Board, 
before a board or a court, it may have significance, but 
before this board it cannot, as the board has no authority 
to determine any fact concerning that. 

Mr. Hikden : You may make a statement to the effect that 
the purpose of calling this witness was for the purpose of 
going into the policies of the Socialist Workers Party, 
which questioning was not permitted by the Board. 

Mr. Myer : I want to say this: The original purpose in 
calling this witness was to clear up the question of the 
program and policy of the Socialist Workers Party in view 
of the fact that this witness had been asked questions, that 
is Mr. Kutcher had been asked questions as to what he 
thought the Party stood for. I wanted to get that straight. 
Now that having been disposed of, I want to make this 
statement for the record. I’m not going to argue, and I 
don’t think I’ll transcend your rules. I want to make this 
statement for the record, that we contend that if permitted 
we would have also shown by this witness that this party 
should not have been on the Attorney General’s subversive 
list, because its program and policies are not subversive. 
Also, because it was placed on the subversive list without a 
hearing, without any opportunity to be heard, and that it 
has since asked for a hearing and has been denied. 

Mr. Hinden: That testimony this board cannot permit, 
either evidence or argument on that particular point. At 
this time we’d better just leave that point rest. Do you 
have any further questions? 

Mr. Myer: No. 

Mr. Hinden : Do you desire to make a summation of your 
case? 

Mr. Myer : I would like to ask a question before that, and 
that is, I know that in the technical bulletin that there is 
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a statement, I may be able to find it quickly here, I am 
reading Par. 4 on the second page—in which they say, the 
last sentence says that the decision will be reached after 
consideration of the complete file, arguments, briefs and 
testimony presented, and I therefore want to ask for the 
privilege, after seeing the record, of presenting a brief. 
Now whether they will be oral argument or not, I suppose 
if we’re permitted to submit a brief that would affect the 
question of whether or not we want oral argument. 

Mr. Hixden: At the conclusion of this hearing I was 
going to ask you whether you wanted a written transcript of 
the record. If you do, the board will furnish you a written 
transcript. In transmitting the transcript to you it will 
inform you of the time within which you will have an oppor¬ 
tunity to make written exceptions to the accuracy of the 
transcript and the completeness of the transcript, and the 
Board’s decision will not be rendered until after you have 
made your written exceptions, or if you do not make written 
exceptions to it, until after the time limit has expired. Now, 
do you, in the meantime, between that period, desire to file 
a brief? 

Mr. Myer : Well, it would be difficult to file a brief without 
the transcript. 

Mr. Hinder: That’s the point. 

Mr. Myer : What I would like to do would be to file a brief 
after I get the transcript. 

Mr. Hinden: After you get the transcript? 

Mr. Myer: Yes. 

Mr. Hidden : Well the board will permit you to file your 
brief. 

Mr. Myer: Then when the transcript is available I will 
receive it from you. How much time will I have after that 
to file a brief? 

Mr. Hinden : In our letter of transmittal we intended to 
give you 7 calendar days from the date you receive the tran¬ 
script for filing written exceptions, if any; that’s only for 
the accuracy of it. I believe that the 7 calendar days would 
be sufficient for you to- 
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Mr. Myer : That would really crowd me a little bit, quite 
a bit I should say, because I’m in Chicago- 

Mr. Hinden : How much additional time would you need? 

Mr. Myer: I would like ten days. Or let me put it this 
way—including the time for filing the exceptions, 7 days for 
filing exceptions to accuracy, and ten days thereafter to 
file my written argument. 

Mr. Hinden : That would be a total of 17 calendar days. 

Mr. Myer : I would get my exceptions in within 7 days. 

Mr. Hinden : The point I would like to make, Mr. Myer, 
is in the letter of charges employee was given a 30 day 
notice, as you know, and as the matter now stands, the 30 
days will expire before the board has reached its decision, 
and Mr. Kutcher will remain on active duty and pay status 
with the Veterans Administration pending the decision of 
the board. In other words, the 30 day notice will be ex¬ 
tended in the event we haven’t reached a decision within 
that 30 day period, which we even at the present time, 
assuming that you didn’t file a brief, we possibly wouldn’t 
reach a decision within that time limit. Would it be possible 
for you to file this brief and the exceptions within the ten 
day period, if we extended it and gave you ten days for 
the purpose of filing your brief and also any exceptions— 
ten days from the day you receive it? 

Mr. Myer: I’ll do my level best. 

Mr. Hinden : We want to be perfectly fair and give you 
full opportunity, but at the same time we don’t want to 
extend this thing too long under the present. . . . 

Mr. Myer: Frankly it does crowd me, because of dis¬ 
tances. I am in Chicago and I may have to consult or confer. 
I don’t want to delay it, and I’ll be bound by whatever time 
you give me, but that does crowd me. 

Mr. Hinden: The board will give you 15 days from the 
date that you receive the transcript. 

Mr. Myer: Does the government file a brief—is that the 
procedure? 

Mr. Hinden: That will give you full opportunity, Mr. 
Myer —15 days—you originally said 17; we cut it down to 15. 

Did you want to make your summation at this point? 

Mr. Myer : I’d like to make a few points. It seems to me 
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that in this case we soon got down to the point of what Mr. 
Kutcher’s political beliefs were. We started out with a 
charge here of guilt by association, and soon passed into 
the question of what Mr. Kutcher’s political views were. 
It seemed to me that the members of the board were most 
concerned about the question of whether or not Mr. Kutcher 
advocated a change from capitalism to socialism by violence 
or unconstitutional or unlawful methods. As I heard the 
questions and answers here, it seemed to me that the mem¬ 
bers of the Board all agreed, as I think the letter of the 
President, which is set forth in the bulletin, says, that a 
mere—or I think it was the letter of the Chairman of the 
loyalty Review Board who said, that “mere advocating a 
change in the economy, regardless of how fundamental or 
radical, is not enough to make a person disloyal or subver¬ 
sive subject to dismissal.’’ It is advocating violence or 
the accomplishment of a change by unlawful or unconstitu¬ 
tional means. Now, as I heard the testimony it seems to 
me that Mr. Kutcher’s views on the question of the change 
from capitalism to socialism were first that he advocated 
such a change peacefully and by exercise of persuasion, 
education, propaganda, and so on and so forth. He then 
went on to say that as has happened in the past, and he gave 
the example of the Civil War, and as may happen in the 
future, a minority of the people who have a vested interest 
in the preservation of the capitalist system will by unlawful 
means resist the carrying out of the will of the majority in 
the event that the majority wanted socialism. He said in 
that case of course, the unlawful means would in the first 
place be*initiated by the minority, and not the majority; 
that is, not those who wanted socialism, but rather those 
who wanted to preserve capitalism. Now, insofar as the 
Constitution is concerned, does Kutcher advocate the change 
from capitalism to socialism by constitutional methods? 
His answer was yes—in answer to some of the questions 
some of the other board members said, I think that there 
was some equivocation or doubt cast upon the sum total of 
the answers, but I think the board has to take this into con¬ 
sideration. The Constitution, and I think if the Board mem- 
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bers check back on their own history they will bear me 
out, the Constitution is not a static and an immovable thing. 
The Constitution was adopted in 1789, I think, or there¬ 
abouts, amendments and so on and so forth—and at every 
stage of the country’s history the Constitution reflected, and 
I think it was so intended, by the framers of the Constitution, 
reflected the general level of the thinking of the majority of 
the people, at least the majority voice that was being heard 
at that time. And so various amendments have been made 
to the Constitution of the United States. To give you one, 
for example, when the Constitution was adopted, slavery 
was absolutely lawful and I think there were many, many 
people in the South who felt that this was absolutely one 
of the vested rights that was protected by the Constitution, 
and that the Constitution stood for that. And yet the time 
came in the course of 70 years when the majority of the 
people of the country as a whole, the North and the South, 
felt that it was for the best interests of the country that 
slavery should no longer exist in this country, but that a 
system of free enterprise, which might better be termed 
modern industrial capitalist system, should be the prevail¬ 
ing economic system and in order to embody that in a code 
of law there were adopted the 13th, 14th and perhaps the 
15th amendments (I’m not certain about that, but certainly 
the 13th and 14th) which embodied in law and made consti¬ 
tutional an economic system which was a substantial and 
a fundamental change from the economic system thereto¬ 
fore prevailing, and therefore the Constitution in that re¬ 
spect was changed. I think that for us to sit here, includ¬ 
ing the members of the board, and to say that regardless 
of what the prevailing opinion of the vast majority of the 
people of the country would be, in no matter what year or 
how far from now it will be unlawful to have a transition 
from capitalism to socialism by any means except this, that 
or the other, is quite a presumption for us to make, and I 
don’t think that we are warranted in making such a pre¬ 
sumption. I don’t think we’re warranted in saying that 
the Constitution of the United States guarantees once and 
forever the capitalist system, because this certainly isn’t 
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the first economic system that has been in existence. There 
was Feudalism before, and there have been other economic 
systems before the capitalist system, and there undoubtedly 
will be others following it, whether we like it or not. That’s 
the course of history, and to say that our Constitution 
definitely embodies and enshrines any one economic system 
to the exclusion of all others means that the Constitution 
becomes a dead thing instead of a living thing, which ex¬ 
presses what is the predominant will of the times. And 
that is all as I see it that this witness was trying to say, and 
that is what his belief amounts to. He certainly made it 
clear that he does not advocate any minority taking arms 
in hand and, being in the minority, going out and trying by 
coup or some other Palace revolution or whatever you want 
to call it,-simply putting itself in power and saying now we 
have the power, we have guns, and we’re going to enforce 
the system. That isn’t what he was trying to say, as I 
understand it, and I think I’m trying to be fair about the 
testimony. What he was trying to say is that in his opinion 
Socialism is a better economic system than capitalism and 
provides more plenty for everyone. The members of the 
board may not agree with that. I think one of the members 
expressed himself that he didn’t think that all members of 
society could get the sort of living that Kutcher has now 
under Socialism, but that’s a matter of conjecture and 
opinion. At any rate, Kutcher thinks that everybody, the 
vast majority of the people would be better off under 
Socialism. He also thinks that he doesn’t want to force that 
on anybody who doesn’t want it, not until, at least, the 
majority of the people feel that this would better serve 
their interest. And if that isn’t lawful, it that isn’t within 
the general sweep of what we mean by the Constitution, 
then it’s a little difficult for me to understand what is. Now, 
at least so much for his views on that question. There 
were some questions attempting to connect Kutcher’s views 
and beliefs with what exists in the Soviet Union today, 
but I think he made it very clear that he does not conceive 
of the system in the Soviet Union as Socialism. That it is 
only Stalin and his henchmen that are trying to palm that 
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off as Socialism, but he is especially opposed to this because 
the policies adopted in the Soviet Union under Stalin 
abandoned the original theories, and that created a split 
between Stalin and Trotsky, and in his opinion Trotsky 
was right and he agreed to the views generally announced 
by Trotsky. So he wouldn’t want anyone to confuse his 
ideas and his ideals and things that he’s fighting for and 
striving for with the system that presently exists in the 
Soviet Union. And from that of course it follows that in 
no way could either he or the Socialist Workers Party be 
connected with the Soviet Union or its interests or the 
interests of Stalin and his bureaucracy. On the contrary, I 
think I can answer for the record there are no greater foes 
of the Stalin regime than the Trotskyites, anyone who is 
the least familiar with present day history would know 
that, so I want to make that much clear for the record that 
there be no confusion of ideas there. Now getting to the 
question of the standard provided by the Executive Order. 
I want to emphasize as strongly as I can that this order 
requires that this board decide on all the evidence—not 
simply any one part of the evidence—not simply that part 
of the evidence introduced by the government to the effect 
that the organization has been placed on the subversive 
list that he is a member of—that is only one part of the 
evidence. But you have to decide on the basis of all the 
evidence whether or not this man is disloyal to the govern¬ 
ment of the United States. It is perfectly possible the way 
this order is framed and that is what this board is bound 
by—that a person could be guilty of any one or more of 
the acts outlined in a, b, c, d and e—that’s perfectly con¬ 
ceivable and yet this board might say he is not disloyal 
to the United States. That’s theoretically possible which 
I think the board conceived so that the problem before you 
is not whether he is guilty of a, b, c, d and e—that is sabo¬ 
tage, treason, or associating with members that are on 
the subversive list—that is only one factor. You have 
to decide on the basis of the whole record whether or not 
he is disloyal. Now I say—what are you going to use as a 
test of disloyalty? If you start with the proposition that 
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merely being a member of the Socialist Worker’s Party 
ipso facto makes him disloyal, of course, there’s nothing 
further that I can say then—apparently your conclusion is 
automatically dictated but if you start with the proposition, 
I think you honestly must, that membership in an organiza¬ 
tion that is on the subversive list does not ipso facto make 
him disloyal then you have to weigh his whole conduct—his 
whole life time conduct—what he has actually done against 
what his views are. Taking those all together—weighing 
those all together you must then say that this person is 
disloyal to the United States, he represents a threat to the 
United States and further employment of this man by the 
government of the United States is a threat to its security. 
Now here is a man who doesn’t deny what his political 
views are—he’s told the truth about it forthrightly—he 
hasn’t denied his organization—his membership in the 
organization, but while he was in the Army he was a mem¬ 
ber of the Socialist Worker’s Party—his views were the 
same then as they are now and I haven’t heard a shred of 
evidence here showing that his political views in any way 
interfered with his conduct as a good soldier. He has been 
out of the Army for some time; he’s been rated, first, 
Excellent, and then Very Good in his job. There hasn’t 
been a shred of evidence here that his political views in any 
way endanger the United States, or even without endanger¬ 
ing the United States, made him an undesirable employee, 
except for the fact that he has his views. They haven’t in 
any way affected his status whatsoever, his conduct and his 
value to the government. I say you’ll have to take his 
whole record, you have to take his record in the Army—and 
I don’t want to overplay that—I mean it’s a subject that 
could be very easily overplayed—but I don’t want to, but 
he sacrificed—he made no resistance—no opposition, he 
went with the rest of the boys who were in his category— 
lost two legs in the Army—the question here has been asked, 
have you ever made as much money before you were in the 
Army as you have now—taking into consideration the fact 
that you have a pension and a salary from the government 
which brings him a total of $5,000. Well, I hardly think 
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that’s a question which comes with good grace. I don’t need 
to belabor the point that you cannot weigh the loss of two 
legs against $5,000 per year—no man would even want to 
have that choice put to him. I think the answer to that 
would be obvious. So let’s not weigh it against that—weigh 
it against what others were making out of the war who 
didn’t take any risks—who didn’t take any dangers; the 
papers are full of it—you don’t have to believe me, you 
don’t have to take my word for it. People were piling up 
fortunes, millions were being made with no risk or anything 
like that. Well are you going to weigh one against the 
other ? Can you say to a man, well, you are getting $5,000 
a year—what more are you kicking about—you have to 
think as I say—you have to think as the government 
says you’ll think, or you’re out. I hardly think that 
that should be given a great deal of weight or con¬ 
sideration. I want to say—reiterate—that over and over 
again in the bulletin you have to decide this case on 
all of the evidence and I say that his membership in 
the party is only one bit—there is no evidence here that 
he was guilty of any sabotage, any treason or that he was 
in a position where he did or could give aid or comfort to 
the enemy or give them information—this isn’t that kind 
of a case at all. If there ever was a case in my humble 
opinion where a person is being prosecuted—yes, and even 
persecuted for his thoughts—that’s all—for his views and 
his beliefs I say this is one. That has always been contrary 
to the very best traditions and best constitutional principles 
of this government and I think they should still be carried 
on. I think that weighing all the evidence, this board can¬ 
not determine that this man has been disloyal and should 
therefore be retained in the service. 

Mr. Merker: It is the contention of the Management 
Representative in this matter that the question involved 
and the issue is purely a determination of whether or not 
the employee meets the standard required of employees 
of the government of the United States. TB 5-85 and the 
Presidential Executive Order 9835 impose certain condi¬ 
tions upon any and every individual who is seeking—or 
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who is employed by the government and these conditions 
mnst be met by the employee or he foregoes the opportunity 
of employment with the government. In the Executive 
Order, Part V, the standards have been set forth concern¬ 
ing what these qualifications shall be, among which is, 
“f. membership in, affiliation with, or sympathetic associ¬ 
ation with any foreign or domestic organization, associ¬ 
ation, movement, group or combination of persons desig¬ 
nated by the Attorney General as totalitarian, fascist, com¬ 
munist or subversive or as having adopted a policy advocat¬ 
ing or approving the commission of act of force or violence 
to deny other persons their rights under the Constitution 
of the United States.” An officer of the government of the 
United States, Attorney General, has published a list of 
organizations and associations which in his opinion upon 
investigation and consideration fulfills the requirements of 
this provision of the Executive Order. Appearing on the 
list of the Attorney General is the Socialist Workers’ Party, 
of which this employee is a member, an admitted member, 
not only is there membership indicated by the evidence pre¬ 
sented before this board, but also activity, sympathetic 
association, I submit. By his own testimony he has put 
himself within the province of this section. It appears to 
me that the board in carrying forward the provisions of 
the TB which set up the procedures for this hearing, leaves 
no alternative but to find that the employee is disloyal to 
the government of the United States. With full cognizance 
that the organization of which he was a member was upon 
the Attorney General’s list, yet the employee did not forego 
his membership, but continued active therein; consequently, 
it is the opinion of myself that he has intentionally avoided 
the requirements pertaining to employment, and conse¬ 
quently I submit to the board the employee should be found 
guilty of disloyalty to the government of the United States. 

Mr. Hinden: As I stated at the beginning of this hear¬ 
ing, judicial procedure and rules of evidence will not be 
strictly applied, but reasonable bounds will be maintained 
as to competency relevant to the materiality. This board 
is composed of government employees; this board is not— 
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and I repeat, not—a callous, unsympathetic board, that re¬ 
moving government employees without following the regu¬ 
lations or in violation of their rights. The policy of the 
VA is expressed in TB 5-85 and this board takes note of 
paragraph 3 a. which says “The Veterans Administration 
will vigorously protect loyal employees from unfounded 
accusations of disloyalty as well as promptly take action 
in accordance with the standards and procedures prescribed 
herein against any employee where reasonable grounds 
exist for belief that he may be disloyal to the Government 
of the United States.” The board, of course, in its deter¬ 
mination will consider all of the facts and evidence in the 
case. The board will also take note of paragraph 14a which 
is previously mentioned. In its deliberation, the board 
will take into consideration -the fact that the employee may 
have been handicapped in his defense by the non-disclosure 
to him of confidential information and by the lack of oppor¬ 
tunity to cross-examine persons constituting such sources 
of information. The board will take into consideration the 
war record of the employee and the fact that he lost his legs 
in enemy action. The board will reach its conclusion based 
upon all the fact in evidence of record; and as I stated at 
the beginning of this hearing, the employee will be notified 
in writing by the Deputy Administrator of this Branch area 
of the decision of the Board. I believe you are aware of the 
fact that in the event the board reaches a decision that the 
employee should be removed on the grounds of disloyalty, 
the employee may appeal to the Administrator, Veterans 
Administration, Washington, D. C., through the Deputy 
Administrator. That procedure is set forth in Technical 
Bulletin 5-85. If there are no further statements to be 
made, the hearing is concluded. 
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Loyalty Review Board Hearing in the case of 
James Kutcher, March 31, 1949 

Loyalty Review Board Hearing 

Appointee: Mr. James Kutcher. 

Date : March 31, 1949. 

Time : 10:45 a.m., to 1:20 p.m. 

Place : U. S. Civil Service Commission, Second Regional 
Office, 641 Washington Street, New York, N. Y. 

Appearance: For the Loyalty Review Board: John H. 
Amen, Chairman; John K. Clark, Member; Henry Park- 
man, Member. For the Appointee: James Kntcher, Ap¬ 
pointee; M. J. Myer, Attorney; Shirley Milikofsky, Re¬ 
porter. 

Mr. Amen : This is a panel of the Loyalty Review Board 
which is to hear the case upon appeal. Such appearances 
are private and only the appellant and one attorney or 
representative may be present. Arguments by or on behalf 
of the appellant may be made before the panel under such 
limitations as the file may impose. Now perhaps you would 
like to make a statement as to the procedure you w T ould like 
to follow. 

Mr. Myer: As to the procedure we would like to follow, 
I would like first to have a point of clarification with re¬ 
spect to the position of the panel on a question which I w T ill 
state shortly. The reason I would like that point of clari¬ 
fication is that I think it will expedite this whole hearing if 
I know, more or less, what we have to deal with here. I 
would like to state it about as follows. The notice of the 
proposed removal action which was dated August 13, 1948 
and which was served on Mr. Kutcher purports to have 
been in conformance with Executive Order 9835, Public Law 
419 of the 79th Congress, which is an Appropriation Act, 
and also in accordance with Section 14 of the Veterans’ 
Preference Act of 1944. Now the Executive Order provides 
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that the standard for removal shall be that on the evidence 
reasonable grounds exist for the belief that the person in¬ 
volved is disloyal to the Government; the Public Law 419, 
the Appropriation Act, prohibits the payment of compen¬ 
sation to any employee of the Government who advocates 
or is a member of a party which advocates the overthrow 
of the Government by force or violence; and the Veterans’ 
Preference Act merely says that the sole cause for dis¬ 
charge shall be on the grounds that the discharge is neces¬ 
sary to promote the efficiency of the service. Now in this 
case Kutcher has not denied his membership in the Socialist 
Workers Party—he doesn’t deny it now. Neither can any¬ 
one deny that the Socialist Workers Party is on the list of 
the Attorney General which designates it as an organiza¬ 
tion which is Communist, subversive or seeks to alter the 
form of government by unconstitutional means. Now, how¬ 
ever, the Administrator of Veterans Affairs, who affirmed 
the action of the Deputy Administrator and from whose 
decision we are directly taking this appeal, based his deci¬ 
sion on only two facts, (1) that Kutcher was a member of 
the Socialist Workers Party, admittedly so, and (2) that 
the Party was on the list that I have mentioned. Now the 
question that troubles me and the one that I would like to 
get clarification on from the panel, if it will give me that 
clarification, is whether for the purpose of this appeal— 
this proceeding that we are in this morning—the decision 
of this panel is that those are the only two questions in¬ 
volved, (1) membership in the Socialist Workers Party, 
and (2) the fact that the Party is on the Attorney General’s 
list. I have read the statement of the Civil Service Com¬ 
mission, that is, of the Loyalty Review Board, its regula¬ 
tions and its directives as carefully as I could. Frankly, 
I am at a loss to understand just what the issues are on the 
questions I have framed here this morning. The reason 
I ask for the clarification is this. Obviously, if those are 
the only two questions which this panel feels it has to 
decide, this whole hearing will take one course. If this 
panel feels it is not circumscribed strictly by those ques¬ 
tions but that it has to determine on appeal, of course, the 
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question of disloyalty or loyalty, then my position here will 
be a little different. I hope that’s a fair question. 

Mr. Amen: I think it’s a fair question but I am not sure 
that you can get the clarification that you desire because 
you ask first whether those are the only two questions which 
this panel will consider. That certainly is not so. This 
panel will consider anything which it has jurisdiction to 
hear or pass upon. Now one of those, of course, is the ques¬ 
tion whether on all the evidence there are reasonable 
grounds to believe that the applicant is disloyal. The 
second one is whether or not the applicant comes within the 
provisions of the Hatch Act. So that, in other words, the 
jurisdiction extends to both of those fields and we are per¬ 
fectly willing to hear any evidence which you might have 
in support of any position within those two fields. On the 
other hand, if you are asking us what importance we would 
attach to either in testimony which you might seek to in¬ 
troduce or arguments which you might make, we can not 
answer that until we hear them. 

Mr. Myer: I wasn’t intending to ask what weight the 
panel will attach, but understanding then that you are not 
limiting yourself to simply those two questions but the 
question of loyalty and the violation of the Executive Order 
or the Hatch Act, then with that clarification I think I can 
proceed. 

Mr. Amen: I would like to inquire whether the other 
members of the panel share my view which was simply that 
anything which is within our jurisdiction we are willing to 
consider for what it may be worth. 

Mr. Clark: Yes. 

Mr. Parkman : Certainly. 

Mr. Myer: I realize, of course, that this is an appellate 
body and that the rules and directives require that we take 
an appeal on the record, except to the extent that I feel 
it is necessary to get a full record here and a clear picture 
before this panel. As I stated earlier, Mr. Kutcher is here. 
He testified at the agency board as to what his views were 
on various questions regarding—well, the various political 
questions involved, such as whether or not he advocates the 
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violent overthrow of the government. I presume the mem¬ 
bers of the panel have read the record and Mr. Kutcher is 
here and I offer him for any clarification or for any other 
purpose that this panel might want in the event that they do 
want to ask him any questions. 

Mr. Amen : And you wish to do that first? 

Mr. Myer: Yes, I would like to do that first. 

Mr. Amen: Well, I think perhaps it would be more or¬ 
derly if you were to make your application as to any fur¬ 
ther testimony which you want to adduce first. Our prac¬ 
tice is that normally we do not hear additional further 
testimony, that we pass upon the case on the record below. 
However, in exceptional circumstances we are able to do 
that and my thought in asking you to make your applica¬ 
tion now is that should it be granted, we might prefer to hear 
that testimony before we hear Mr. Kutcher. 

Mr. Myer: All right then. I do have an additional witness 
here. As I stated before, he is Mr. Farrell Dobbs, the 
National Chairman of the Socialist Workers Party. He 
was a candidate for President in the last election and is 
qualified to testify as to what this Party stands for. As the 
chairman stated, it’s an unusual situation but I think it 
should be in this case for this reason. Although in the 
record below, and when I say below I mean the agency 
board, they went into the question of what Mr. Kutcher *s 
views were, nevertheless, their decision—the decision of 
the Administrator—from whom we are now appealing very 
clearly bases itself entirely on membership in the Socialist 
Workers Party. Let me read one paragraph from their 
decision dated December 29, 1948, or at least it’s marked 
as having been signed and dispatched on that day. They 
say: 

“Careful analysis of this case leads me to the con¬ 
clusion that there is no choice but to affirm the action 
of the Deputy Administrator in suspending you from 
duty and pay. You have admitted and therefore it 
must be concluded to be a fact that you are a member 
of the Socialist Workers Party. You admitted such 
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membership in your letter of August 25, 1948, ad¬ 
dressed to the Chairman of the Branch Office Loyalty 
Board and you again admitted it during the hearing 
held by that loyalty board. 

- “The Attorney General has determined that the 
Socialist Workers Party is an organization that seeks 
to alter the form of Government of the United States 
by unconstitutional means. The Veterans Administra¬ 
tion is bound by that determination of the Attorney 
General. The Chairman of the Loyalty Review Board 
in a memorandum dated December 17, 1948, copy of 
which is enclosed, states that section 9A of the Hatch 
Act makes it mandatory to remove from the service any 
employee found to be a member of that organization.’’ 

Now it’s clear to me that they base themselves strictly on 
that proposition. Before the agency board I offered the 
testimony of Mr. Dobbs as to what the views of the Party 
were and questions which were germane, whether or not 
it advocates a change of the Government by unconstitutional 
means. They, at that time, refused to permit that testi¬ 
mony. I take it the basis for their reason was that I was 
attempting to go behind the Attorney General’s listing. I 
tried to make it clear then and I do so now again that I am 
not asking this panel to delist the Socialist Workers Party. 
Regardless of whether it should have been on the list or not, 
the fact that it is on the list is a fact that this board takes as 
an accomplished fact, but it seems to me that since the de¬ 
cision is based exclusively on membership in that Party, I 
don’t see how an intelligent decision on the question of 
whether or not this individual is disloyal to the Government 
of the United States by virtue of being a member of that 
Party can be made without some understanding of what 
the views of that Party are. Now I want to state I don’t 
intend to take a great deal of this panel’s time. I would 
like to offer that testimony very briefly just so the record 
would be clear and so that this board would know what the 
views of that Party were on those germane questions so 
that it could better then decide whether in its opinion mem- 


bership in that Party makes a person disloyal. As I said 
before, I shall very earnestly try to keep it brief knowing 
that the board wouldn’t want to take a great deal of time 
going into the various ramifications of principle. 

Mr. Amen : May I ask this. Does this proposed witness 
have any personal knowledge whatsoever as to any political 
views held by Mr. Kutcher? 

Mr. Myer: He may. He knows him personally and he 
may. I was not proposing that he testify as to what this 
employee’s views are. 

Mr. Amen : In other words, you just want him to testify 
as to what the views or policies are of the organization? 

Mr. Myer : Mainly with respect to the question of whether 
it advocates alteration of the Government by unconstitu¬ 
tional means or by force or violence. 

Mr. Amen : Suppose that he testified that it did not advo¬ 
cate the overthrow of the Government by force or violence? 
How would you consider that that would affect Mr. Kutch¬ 
er’s case? 

Mr. Myer: Well, as I said, since the decision of the Ad¬ 
ministrator is based exclusively, I might say, on member¬ 
ship in the Socialist Workers Party, then I would say that if 
it could be established, and I think it can, that the program 
of this Party does not advocate the overthrow of the Gov¬ 
ernment by unconstitutional means or by force or violence, 
then it seems to me membership in this Party would not 
ipso facto make a person disloyal. 

Mr. Amen: Wouldn’t that merely be tantamount to say¬ 
ing that the Attorney Geenral was wrong in his determina¬ 
tion? 

Mr. Myer : We think the Attorney General was wrong in 
making the determination. 

Mr. Amen : I’m trying to find out whether this testimony 
could in any way advance your case or be relevant or 
material. 

Mr. Myer: I think it would because the Attorney Gen¬ 
eral has listed an organization as subversive or seeking to 
alter the Government by unconstitutional means. The 
Executive Order says that’s only one bit of evidence to be 
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considered. I don’t think the Attorney General has the 
power to say to this board who shall and how shall he be 
discharged or who is or who is not disloyal. I think the 
views of the Party is also a point to be considered by 
this board. 

Mr. Amen: How long do you expect his testimony to 
take? 

Mr. Myeb : I think fifteen minutes. That’s my best guess. 
I could be a little off—that’s my honest and best guess. 

Mr. Amen : Well, the panel agrees to hear your witness 
but hopes that you will limit his testimony to fifteen min¬ 
utes or thereabouts. 

Mr. Myeb: I’ll do everything in my power to do that. 

(First witness introduced.) 

Mr. Amen: Will you raise your right hand and stand 
please? 

(Whereas the witness was duly sworn.) ' 

Mr. Amen : Will you please state your full name for the 
record? 

Mr. Dobbs : Farrell Dobbs. 

Mr. Myeb: You have already stated your name for the 
record as Mr. Farrell Dobbs and what is your address? 

Mr. Dobbs: 92 Jane Street, New York City. 

By Mr. Myeb: 

Q. What is your connection or position in the Socialist 
Workers Party? 

A. I am the National Chairman of the Socialist Work¬ 
ers Party. 

Q. And what, if any, previous connection? 

A. Previous to taking that office I was the Editor of 
“The Militant”, the weekly newspaper of the Party. 

Q. And you have been a candidate for President in the 
last election? 

A. Yes. 

Q. Are you familiar with the program and principles of 
the Socialist Workers Party? 
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A. Yes, I am. 

Mr. Clark : Did you have a printed platform ? 

Mr. Dobbs: There was a platform printed in the last 
election campaign. 

Mr. Amen : Do yon have a copy of it? 

Mr. Myer: Yes. May we put this in the record? 

Mr. Amen: We’ll mark that Exhibit L 

Mr. Myer: Mr. Dobbs, will you look at appellant’s 
Exhibit I and tell us what that is? 

Mr. Dobbs: That is the official platform of the Socialist 
Workers Party in the 1948 presidential election campaign. 

Mr. Myer: May I offer that as appellant’s Exhibit I? 

Mr. Amen : Yes, you may. 

By Mr. Myer: 

Q. Will you state briefly what the basic theory of the 
Socialist Workers Party is? 

A. The basic theory of the Socialist Workers Party is to 
replace the capitalist economic system with a social society. 

Q. And does the Party advocate a change in the Govern¬ 
ment in order to achieve that change from capitalist to 
social? 

A. Yes. We believe it is necessary to replace the capital¬ 
ist government with a workers and farmers government. 

Q. Does the Socialist Workers Party advocate use of 
force or violence to effect that change? 

A. No. We do not. 

Q. How does it seek or attempt to effect that change? 

A. We are seeking to convince the majority of the people 
of the need to make the change in the economic system as I 
have stated. 

Q. What is the position of the Socialist Workers Party 
with respect to the use or non-use of unconstitutional means 
in order to effect that change? 

A. We will work to make this change in accordance with 
the constitutional procedures of the nation. 

Q. Will you state very briefly what activities the Party 
carries on? 
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A. Onr activities are educational in their essence since it 
is our task to convince people. We seek to do that through 
the writings in our publications, through speaking at public 
meetings, participating in debates, speaking on the radio, 
by participating in the work of the union movements, the 
struggles of the Negro people for equality, and in the fight 
generally to preserve the democratic rights of the people. 

Q. What is the attitude of the Party toward the use of 
elections ? 

A. We participate in elections whenever and wherever 
we can. Our participation is not as extensive as we would 
like it to be because we are not yet a very large Party and 
the laws concerning the placing of the Party on the ballot 
are, in many cases, of such a nature as to make it extremely 
difficult for us to get on the ballot. We, however, have 
managed in every election period to run candidates for 
various offices, local offices, state offices and, as I said, in 
1948 a presidential candidate. 

Q. Does the Socialist Workers Party have any connection 
of any kind with the Communist Party of the United States? 

A. No. We do not. We are an irreconcilable opponent of 
the Communist Party. 

Q. Does the Socialist Workers Party have any connection 
with any Communist Party anywhere in the world? 

A. No. We do not. 

Q. Will you state briefly what the attitude is of the Social¬ 
ist Workers Party toward the Communist Party? Would 
you say you are in political opposition? 

A. We are opposed to the program and tactics that have 
been followed by the Communist Party because we believe 
it to be detrimental to the interests of the working people. 

Q. How does the Socialist Workers Party consider the 
Communist Party, with respect to its relationship with the 
Russian Government? 

A. I don’t understand that. 

Q. How does the Socialist Workers Party consider the 
Communist Party, particularly on the question of the rela¬ 
tionship of the Communist Party with the Russian Govern¬ 
ment? 
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A. We believe that the policies followed by the Com¬ 
munist Party are dictated primarily by the interests of the 
Stalinist Government and the Kremlin rather than by the 
needs of the working people. 

Q. Does the Communist Party favor that? 

A. We are firmly opposed to that. 

Q. What is the attitude of the Socialist Workers Party 
toward the Russian Government itself? 

A. We are opposed to the present government in Russia. 

Q. For what reason? 

A. The present government under Stalin in Russia, in our 
view, has usurped the democratic rights of the Russian 
people and imposed a state dictatorship over the people. 

Q. Can you tell us briefly, Mr. Dobbs, giving examples of 
what has actually happened in the life of the Socialist 
Workers Party that would demonstrate the opposition of 
the Socialist Workers Party toward the Communist Party 
and toward the Russian Government? 

A. Our Party—our movement, which is known as the 
Trotskyist movement, grew originally out of a conflict in 
the American Communist Party in the early days over the 
rule that Stalin was taking in Russia. The founder of our 
Party, James Cannon, was at one time a leader of the early 
American Communist Party and was expelled in 1929 be¬ 
cause of his opposition to Stalin’s policies. 

Q. What is the attitude of the Communist Party toward 
the Socialist Workers Party and how has it demonstrated 
itself ? 

A. Their attitude toward us is one of hate which has been 
demonstrated in many forms, including cases of violence 
toward our members. 

Q. What was the position of the Socialist Workers Party 
—its attitude toward the last war? 

A. We were politically opposed to the last war. 

Q. In what way was that political opposition manifested? 

A. We manifested our opposition by speaking, where we 
had an opportunity, at public meetings and by writing in 
our presses, stating that the war was not in the interest of 
the American people. 
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Q. What was the basis for that political opposition to the 
war? 

A. The basis is our belief that wars are conducted by a 
capitalist government representing a capitalist class, are 
imperialist wars that are fought essentially for the conquest 
of foreign markets, and are not in the interest of the Ameri¬ 
can people. 

Q. Now, what did the members of the Socialist Workers 
Party do about the draft in the last war? 

A. Our members registered in the draft and, when 
ordered to report for induction, reported and served in the 
armed forces until discharged. 

Q. Did the Party have any position with respect to how 
its members should conduct themselves in the armed forces? 

A. Our members were expected and they did conduct 
themselves just like any other citizen while they were in the 
armed forces. I believe that’s most graphically illustrated 
by the example of Mr. Kutcher’s case. 

Q. Did the Party advise its members to commit any act of 
sabotage during the war or at any time before or after the 
war? 

A. No. We did not. We believe that the problems of the 
people cannot be solved in that way. 

Q. Now, in the event that there should be another war, 
would the attitude and the position of the Socialist Workers 
Party be the same as you described it with respect to the 
last war? 

A. Yes. 

Q. Would that also be true of the attitude of the Party on 
how its members should conduct themselves during the war? 

A. Yes. 

Q. Would it advise sabotage or espionage? 

A. No. 

Q. Would that be a matter of principle with the Party or 
a matter of whim? 

A. It is a matter of principle. As I stated, the problems 
of the people can not be solved by such methods because 
anyone who is seeking to bring about a social change and 
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tries bad acts of violence only isolates himself from the 
people. You can only change to a social system when you 
have convinced the majority of a need for that change. 

Q. Is the Socialist Workers Party connected with any 
foreign government? 

A. No. We are not. 

Q. Is the Socialist Workers Party connected with any 
foreign organization? 

A. No. 

Q. Is the Socialist Workers Party affiliated with the 
Fourth Internationale? 

A. No. 

Q. The Socialist Workers Party, I take it, has been desig¬ 
nated by the Attorney General as an organization which is 
subversive, Communist, or seeks to alter the form of gov¬ 
ernment by unconstitutional means. 

A. Yes. We were included. 

Q. Do you know of your own knowledge whether a hear¬ 
ing was had ? 

A. There was no hearing before it was done. 

Mr. Amen : I think this is already in the record. 

Mr. Myer: Mr. Dobbs, does the Socialist Workers Party 
consider itself as a subversive organization or an organiza¬ 
tion which advocates the overthrow of the government? 

Mr. Amen : I think we can assume that it does not. 

By Mr. Myer: 

Q. Now, as National Chairman of the Socialist Workers 
Party can you state, Mr. Dobbs, whether membership in 
that Party would cause a person to commit acts of sabotage, 
espionage, or knowingly to associate with spies or saboteurs? 

A. No. It would not. 

Q. Would membership in the Party cause a person to 
commit treason or sedition or advocate treason or sedition? 
A. No. 

Q. Would membership in the Party cause a person to 
advocate revolution by force or violence or to alter the 
constitutional form of the United States Government? 
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A. No. 

Q. Would membership in the Socialist Workers Party 
cause a member to intentionally and without authorization 
disclose to another person under circumstances which might 
indicate disloyalty to the United States any document or 
information of a confidenial or non-public character which 
that person might obtain as a result of his employment 
by the Government of the United States! 

A. No. 

Q. Would membership in the Socialist Workers Party 
cause a person to perform or attempt to perform his 
duties as an employee of the United States Government 
or in any way act so as to serve the interests of another 
government in preference to the interests of the United 
States! 

A. No. 

Mr. Amen : Aren’t those all the same questions you have 
asked Mr. Kutcher! 

Mr. Myer: You mean the entire line of testimony! 

Mr. Amen : Yes. 

Mr. Myer : They touch the same subjects. Since the deci¬ 
sion bases itself on membership rather than basing itself 
primarily on Mr. Kutcher’s views, I thought for the record 
we ought to have something in the record to show what 
membership in the Party meant. That concludes my ques¬ 
tioning of Mr. Dobbs. 

Mr. Parkman: I have one question. Mr. Dobbs, you 
stated that you were Editor of “The Militant”, is that 
correct! 

Mr. Dobbs: I was. I am not now. 

Mr. Parkman: Over what period was that! 

Mr. Dobbs: I first became editor in 1943 and remained 
in that capacity until I was made National Chairman about 
the first of this year. 

Mr. Parkman: I want to read to you a short passage 
from “The Militant”. The date of the issue, I don’t have. 
It reads like this: 
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11 The belief that in such a. country as the United States 
we live in a free democratic society in which funda¬ 
mental economic change can be effected by persuasion, 
by education, by legal and purely parliamentary meth¬ 
ods, is an illusion.” 

Do you recall that passage? 

Mr. Dobbs: No. I do not. Does it indicate who was the 
author ? 

Mr. Parkman : No. 

Mr. Dobbs: I don’t recall the passage but I am ready to 
comment on it. Our aim is, as I have stated, to win a 
majority of the government—that it is necessary to replace 
the capitalist system with a social society, and we know 
that we cannot possibly achieve our goal until we have 
so convinced a majority. I think what the individual had 
reference to was this. In any event, this is part of our 
interpretation of the meaning of history. Throughout the 
whole history of mankind at every stage where a majority 
of the people have become convinced of the need to effect 
a change in the social system, the minority which finds 
itself in a prone position have attempted by force and 
violence to prevent the change. Let me cite briefly two 
examples. In our own history the Civil War is a case 
where the minority sided itself against the majority to 
prevent by force and violence the carrying out of the 
will of the American people to abolish the system of slavery, 
and a second case is the revolt of the Franco Fascist forces 
in Spain against the administratively elected Parliament 
in ’36 where Franco led forces from the army and received 
aid from Hitler and Mussolini to overthrow by force and 
violence the carrying out of the will of the majority of 
the Spanish people as manifested in the election. Then 
we say that from these experiences of history it does not 
automatically follow that once a majority has been con¬ 
vinced of the need for a social change that that social 
change can be peacefully carried out. If the minority should 
so seek to prevent a majority of the American people by 
force and violence from carrying out their will in changing 
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from a capitalist to a social society, we would say to tlie 
majority you must defend yourself against that force and 
violence. We say that a reading of the pages of history 
has shown that this has been the course of human struggle 
in the effort of man to raise his standard of life. 

Mr. Pakkman : Let me continue the quotation: 

“While relying primarily on mass actions, propaganda 
and advocation as the means for furthering its revo¬ 
lutionary aim, the Party will also participate in elec¬ 
toral campaigns, although at all times contending 
against the fatal illusion that the masses can accom¬ 
plish their emancipation through the ballot box.” 

Do you make the same comment on that? 

Mr. Dobbs: I don’t know who wrote it or what the date 
is but I would state in essence what I have stated before 
that insofar as that is an attempt to explain the basis of 
our Party, the position is, as I stated, that while seeking 
through the ballot box to make the change, we nevertheless 
say that it would be foolish to just automatically assume 
that a peaceful change can be made. 

Mr. Pabkman: I think you go further than that. You 
say that you don’t believe that this change that you 
advocate can be accomplished through peaceful means. 

Mr. Dobbs : I personally believe that when a majority of 
the American people have been convinced of the need to 
abolish the capitalist form of social organization and replace 
it with a social form of society that the capitalist class 
in this country will seek by force and violence through the 
organization of a Fascist movement to prevent that. Our 
Party has never formally taken the issue in saying by 
prediction that that’s exactly what will happen but that 
is the general belief shared by the leadership of the Party 
and, in evaluating the probable course of history, we state 
frankly that while we seek to win a majority, we must 
always bear in mind that the mere fact of winning a 
majority will not solve the problem entirely. 

Mr. Pabkman: You believe that it’s a fatal illusion that 
this change can be brought about by legal methods? 
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Mr. Dobbs : That’s a bit of play on words. If I say there 
is a danger of a certain thing and yon say there is not, 
I would say you were under an illusion that there is not 
a danger and you would say that I am under an illusion 
that there is a danger. 

Mr. Clark : Who would determine in the test you have 
outlined when a majority of the people desire the change 
which you seek? 

Mr. Dobbs: WLen the elected representatives of the 
people are elected on such a program. 

Mr. Clark : Well, if the majority elected representatives 
to control the government, what would be the danger of 
force? 

Mr. Dobbs: There would be no danger of force by the 
majority but there is the danger of force by the minority. 
That’s precisely what happened in Spain as I have stated. 
The minority led by Franco proceeded and carried out by 
force and violence the overthrow of the government and 
subverted the will of the majority. 

Mr. Amen : I would like to read you a couple of questions 
and answers and ask you whether or not they reflect the 
views of your Party accurately? 

Q. “Do you believe that the aims and policies of 
Leon Trotsky which you said the Socialist Workers 
Party is in general agreement with that that form of 
government could be brought about within the frame¬ 
work of the Constitution of the United States? 

A. “It would depend on the willingness of the minor¬ 
ity of the capitalists to accede to the change. We have 
no example in history of the minority group in power 
consenting to a change that was necessitated by the 
development of social conditions. We told the work¬ 
ing classes that although we don’t advocate violence, 
it is not wrong to protect yourself against violence 
if it is used by the minority to prevent the carrying 
out of the majority decision.” 

Does that more or less conform to your ideas and those 
of the Party? 




Mr. Dobbs: That’s essentially what I. have just said in 
response to this gentleman’s question. 

Mr. Amen: Well then the answer is yes? 

Mr. Dobbs: Yes. 

Mr. Amen : And how about this: 

Q. “Do you believe then that unless the commissions, so 
to speak, of this minority who now holds control through 
a conspiracy does not adhere to the doctrines that you 
espouse, that force will then be necessary and justifiable? 

A. “Yes sir.” 

Mr. Dobbs: Is the essence of the question this—Would 
it be necessary for the majority to defend itself with force 
if the minority uses force? 

Mr. Amen: I’ll read it again. “Do you believe then 
that unless the commissions- 

Mr. Myeb: I think the word was wishes. It was taken 
over a transcriber. 

Mr. Amen: “Do you believe that unless the wishes, so to 
speak, of this minority who now holds control through a 
conspiracy does not adhere to the doctrines that you es¬ 
pouse, that force will then be necessary and justifiable?” 

Mr. Dobbs: It’s hard to say yes when I have to say yes 
in the sense I don’t know the context in which he was asked. 
We believe if the minority did not conform to the decision 
of the majority, therefore implying that they were seeking 
by force and violence not to conform, we would have to use 
force and violence to prevent their non-conformance. 

Mr. Pabkman : In other words, you would add to the if 
clause if the minority does not conform to the wishes or if 
the wishes of the minority didn’t conform to these doctrines 
and the minority used force to prevent that, then force 
, would be necessary. 

Mr. Dobbs: Yes. I said that before. We would say do 
what Lincoln did against the slave owners. 

By Mr. Amen : 

Q. Pursuing Mr. Clark’s question, who is going to make 
that decision in your mind? 
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A. That decision will be made by the will of the majority. 

Q. Suppose you believe that the point has arrived where 
the majority of people share your views, then what? 

A. When we believe that, we will, of course, be running 
as candidates for offices, seeking election, and as elected 
officers of the Government, proceed to the carrying out of 
the platform. 

Q. Suppose you are actually in the minority but you 
think you are in the majority? Who is going to make that 
determination and when? 

A. Well, how would we think we are a majority if we were 
in the minority? 

Q. I don’t know—that’s what I am asking you. Because 
if the majority of the people agree with you, there really 
aren’t any problems except future conservative develop¬ 
ments such as you described in Spain, is that right? 

A. Yes. 

By Mr. Parkman: 

Q. Is your test as to the existence of the majority the 
election of a majority of representatives at the ballot boxes? 

A. That’s right. 

Q. And that only—is that right? 

A. There’s no other way. 

Mr. Clark: Oh yes there is. Suppose in a campaign 
your candidate had a popular vote, constituting a majority 
of those that were cast, but through our electorial system 
they did not succeed in electing a president. In that sit¬ 
uation if the government elected a president under our con¬ 
stitution, representing what you deemed to be as a result 
of a minority, and continued to hold power, you would feel 
that the time had come to use force and violence? 

Mr. Dobbs: No. I didn’t say that. 

Mr. Clark: You are stating that if a majority of the 
people were favorable to your point of view and yet the 
elected representation did not conform to what you deemed 
to be the desires of the majority- 

Mr. Dobbs: No. I didn’t say that. 

Mr. Clark: Well what is your answer? 
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Mr. Dobbs: We’ll know when we have a majority when 
those who adhere to onr program are elected by the people. 

Mr. Clark: You might readily concede a situation, and 
we have had it in this country, where a president, because 
of our electoral system, was elected by minority vote. In 
other words, the majority voted the other way in the 
popular ballot. As a result, you get an administration 
which, according to your standards, doesn’t represent the 
popular will. The popular will in your case, as you say, 
wants a social government. They still have a capitalist 
government. Now in that situation, as I understand it, 
force would be necessary. 

Mr. Dobbs: I made no such statement and I meant to 
imply no such thing. 

Mr. Amen: Let’s put it this way. You apprehend that 
there might be a set of circumstances which would warrant 
the use of force and violence. 

Mr. Dobbs: In self-defense. 

Mr. Amen : Will you explain to us exactly what circum¬ 
stances those would be? 

Mr. Dobbs: Circumstances in which either a majority 
had been elected to the offices of government on the basis 
of our program, establishing a social society, and the 
minority then sought by force and violence to prevent the 
carrying out of that decision, or if as we approached a 
situation where we were coming close to winning such a 
majority, the minority, through the organization of a 
Fascist movement, should seek by force and violence to pre¬ 
vent its consummation. 

Mr. Amen: That really comes down to saying that you 
are going to do everything you can to get this majority 
representation and after you have succeeded or if you 
are pretty close to it and other people do not agree with 
your point of view, then you think it would be all right to 
use force and violence against them. 

Mr. Dobbs: No. I don’t think I said that if other people 
don’t agree with our point of view it would be all right to 
use force and violence. I said I assume that as of the time 
we were in a majority that it wouldn’t be unanimous and so 
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long as the minority seeks by force and violence to subvert 
the will of the majority, we will say to use force and violence 
to defend yourself. 

By Mr. Claek : 

Q. Suppose you elect by popular vote a majority of mem¬ 
bers of both Houses of Congress on your platform and the 
President is not a member or committed to your principles 
and through the power of veto the bill which your repre¬ 
sentation put into Congress, which you regard as majority 
will, is not enacted and instead the President insists through 
the use of the power that is given to the President that the 
law shall be carried out as it stands, although it is not 
the will of your majority. In that case you would use force 
to overthrow the government? 

A. No. I don’t say that. 

Q. How can we understand what you say if that is not 
the case? There is a man representing the minority, he 
is using force. That’s a perfectly possible thing. 

A. You have, first of all, a false pivot for your example, 

I believe. You pivot your example on the inconsistency of 
the check and balance system of the government. I assume • 
that you are imputing the concept that as of the time we 
succeed in electing a majority to Congress, if the President 
isn’t our President and he vetoes one of our bills, we would 
remove him by force and violence—not at all. 

Q. On the test you might have to. 

A. Not at all. 

Q. You would have the majority with you and a minority 
representing the capitalist system would be interfering 
with your carrying out what you deemed was what the 
majority would want. 

A. The act of veto is a congressional power and not an 
act of force and violence. Suppose I carried your hypoth¬ 
esis a point further and take the two alternatives of the 
relationship between Congress and the President. In the 
first case, the President can veto a bill and there is not 
a sufficient majority to override the veto and in the other 
case there is a sufficient majority. I assume your case has 
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bearing on our Party to pass a bill with a majority in 
Congress but failing the necessary majority to override the 
veto. Following in that, we would then seek to elect a 
President who agrees with us. However, if the President 
sought by force and violence to subvert a decision of a 
Congress which we controlled and which had a majority 
sufficient to override the veto, that would be an act of force 
and violence on his part and we would defend ourselves 
against that. We would not, as the controlling Party in 
Congress, precipitate an armed revolt because he vetoed a 
measure that we didn’t have a majority to override. I 
might add this. You could cast up dozens of hypothetical 
examples, but we seek by peaceful means to effect the tran¬ 
sition and we know we must win a majority of the people 
to do that. We say that history has shown that the ruling 
minority has always sought by force and violence to prevent 
such a change and the majority must at that time defend 
itself. 

Mr. Amen : That will be all. Thank you. 

(Five minute recess.) 

Mr. Amen: Mr. Kutcher will you please rise and raise 
your right hand? 

(The witness was duly sworn.) 

By Mr. Amen: 

Q. I would just like to inquire when and under what 
circumstances you first had any connection with the Party 
or its activities? 

A. Well, I was going to school at the time and I came in 
contact with some members of the Party who were studying 
at the school with me. 

Q. What school was that? 

A. Essex County Junior College. It’s out of existence 
now. 

Q. How old were you then? 

A. That was about twelve years ago—I am 36 now. 

Q. You were about 24? 
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A. I guess so. 

Q. Well, then what happened? Did your interest increase 
or develop ? 

A. Yes sir. 

Q. Did you start going around to the various meetings? 
A. Yes. 

Q. How long after that did yOu go in the service? 

A. In January of 1941. 

Q. How old were you then? 

A. About 29,1 believe. 

Q. In other words, you had been active for about 4 or 5 
years before you went in the army? 

A. Yes. 

Q. And did these other people whom you had met in 
school continue their activities along with you? 

A. Yes sir. One or two of them may have dropped out. 

Q. And so when you came back you simply continued the 
activities which had been suspended during that period? 

A. Yes sir. 

Q. Is there anything further that you would like to say 
to this panel in connection with either testimony that you 
have given or any other aspect of the case? 

A. I gave essentially my beliefs. Maybe I didn’t clarify 
some points too well. I tried to point out that in the last 
analysis it depends on the minority entirely whether or not 
there will be force and violence. That’s what I tried to 
point out. That’s about all. 

Q. You stated at the time of the hearing you were an 
active member of the Socialist Workers Party. Is that still 
true? 

A. Yes. 

Q. Have you held official position in the Party? 

A. No sir, except in the Party Branch—I was secretary. 
I used to take the minutes of the meetings. That was all. 

Q. Where? 

A. In Newark. 

Q. Was that by election? 

A. Yes. We hold elections for office in the Branch about 
every six months. 
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Q. Are you still secretary? 

A. No sir. 

Q. But you are presently an active member of the Social¬ 
ist Workers Party? 

A. Yes sir. 

Q. And you propose, I take it, to continue to be so? 

A. Yes. 

Q. And you did learn at the time that the Attorney Gen¬ 
eral’s list came out that the Socialist Workers Party was 
contained in the list? 

A. Yes sir. 

Q. And you still know that ? 

A. Yes sir. 

Q. I take it that you believe that the Attorney General is 
not justified in placing the name of the Socialist Workers 
Party on his list? 

A. Yes sir. 

Q. Are you familiar with the terms of the Hatch Act ? 

A. No too familiar sir. 

Q. Haven’t you discussed that with your attorney? 

A. No. We didn’t. 

Mr. Myer: The term Hatch Act apparently doesn’t con¬ 
vey anything. 

Mr. Amen: I don’t think I have any more questions. 
Have you gentlemen? 

Mr. Clark: No Questions. 

Mr. Parkman : No questions. 

Mr. Myer: That’s all there is in the way of testimony. 
What I propose to do now would be to argue the case on the 
record if there is nothing else to be done here. 

• • • • • 




/ 
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IN THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 

Civil Action No 636-50 

In the Matter of James Kutcher, Plaintiff, 

v. 

Carl Gray, Et Al., Defendants 

Washington, D. C. 

June 14, 1951 

The above-entitled matter came on for hearing before 
Honorable Edward M. Curran, Associate Justice. 

Appearances : 

Joseph L. Rauh, Jr. and Mrs. Norma Zarky on behalf 
of the plaintiff. 

Edward H. Hickey and Joseph Kovner, on behalf of the 
defendants. 

The Court: (Curran, J.) The Administrator of the 
Veterans Administration and the Loyalty Review Board 
only affirmed the action of the Branch Loyalty Board No. 3, 
located at Philadelphia, Pennsylvania in removing the plain¬ 
tiff from employment with the Veterans Administration. 
These were appellate tribunals. 

The initial hearing was had by the branch board at Phila¬ 
delphia. 

Now, it is true that these appellate tribunals, so to speak, 
that is, the Administrator of the Veterans Administration 
and the Loyalty Review Board in affirming the suspension 
stated that he was removed because of plaintiff’s member¬ 
ship in a designated organization, which was the Socialist 
Workers Party, but plaintiff was initially removed by the 
Branch Loyalty Board No. 3 when that Board said that “all 
evidence of record, including the testimony presented at 
this hearing has been fully considered and reasonable 
grounds exist for belief that you are disloyal to the Govern- 


ment of the United States in accordance with standards set 
forth in Executive Order 9835 dated March 21, 1947.’ ’ 

The important thing is, was that action correct? It has 
been affirmed. The grounds for the affirmation were im¬ 
material. There was ample evidence to sustain the action of 
Branch Board No. 3. 

For these reasons the plaintiff’s motion for summary 
judgment will be denied and the defendants’ motion for 
summary judgment will be granted. 

Counsel for the government will prepare the appropriate 
order. 

Certificate 

I, Luceda H. Powell, an official reporter for the United 
States District Court for the District of Columbia certify 
that the foregoing is the official transcript of a portion of the 
proceedings in the above-entitled case on June 14, 1951. 

s/ Luceda H. Powell 


IN THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 

Civil Action No. 636-50 

James Kutcher, Plaintiff, 


v. 

Carl Gray, Jr., Et Al., Defendants 
Order 

This case having come on for hearing on June 26, 1951, 
upon plaintiff’s motion for summary judgment and defend¬ 
ants’ cross motion for summary judgment, and the Court 
having considered the pleadings with exhibits and memo¬ 
randa filed by the parties and the arguments of counsel, it 
is by the Court, this 2nd day of July 1951, 
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Ordered that the defendants 7 motion for summary judg¬ 
ment dismissing the complaint be and the same hereby is 
granted; and it is further 

Ordered that plaintiff’s motion for summary judgment 
be and the same hereby is denied; and it is further 
Ordered that the complaint in this action be and the same 
hereby is dismissed. 

Curran, 

Judge. 
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Appellant’s Statement of Questions Presented 

1. Executive Order No. 9835 charges the head of each 
agency with the personal responsibility for an effective 
loyalty program. The Order also provides for the estab¬ 
lishment of branch loyalty boards within each agency and 
authorizes the branch loyalty boards to recommend re¬ 
moval. In the event the head of the agency follows the 
recommendation of the branch loyalty board to discharge 
an employee, but for different reasons, is the decision of the 
agency head the one appealed from, and, if so, did the dis¬ 
trict court commit error in affirming the removal because it 
thought the recommendation of the branch loyalty board 
had warrant in the record? 

2. When an Executive Order provides that the standard 
for removal on grounds relating to loyalty is a belief based 
on all the evidence that the person involved is disloyal and 
when the President has stated that membership in an or¬ 
ganization is simply one piece of evidence to be considered, 
does the head of an agency have authority to discharge an 
employee without determining the employee’s personal 
loyalty and without considering any evidence except mem¬ 
bership in a particular organization? Is a regulation of the 
Loyalty Review Board which purports to make removal 
mandatory upon a finding of membership in a designated 
organization invalid as “inconsistent” with the above 
Executive Order? 

3. Section 9A of the Hatch Act provides that any em¬ 
ployee who is a member of a political party which “advo¬ 
cates the overthrow of our constitutional form of govern¬ 
ment” must be removed from the position held by him. 
Does the Act impliedly require a fair determination that 


(i) 


II 


a political party does so advocate and that an employee is a 
member of such a political party knowing that it so advo¬ 
cates before an employee can be lawfully removed from his 
position? 

4. Section 9A of the Hatch Act has been applied to au¬ 
thorize the Attorney General to discharge an employee 
without a hearing merely by designating in an ex parte 
proceeding an organization to which the employee belongs 
as one which advocates the overthrow of the government. 
The employee is thus deprived of his rights under Executive 
Order 9835 to a hearing. Is Section 9A of the Hatch Act 
as so applied unconstitutional? 

5. Is Section 9A of the Hatch Act, as applied to a govern¬ 
ment employee in a “non-sensitive” position, unconstitu¬ 
tional because it results in greater restriction of rights 
guaranteed by the First Amendment than necessary for 
removal of any public danger? 

6. Does this Court’s decision in the Bailey case render 
unnecessary the determination of personal loyalty prior to 
a discharge of a government employee under Executive 
Order No. 9835? 
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IN THE 


United States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 11,172 

James Kutcher, Appellant 
vs. 

Carl Gray, Jr., Administrator of Veterans Affairs, et al., 

Appellees 

APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


Jurisdictional Statement 

This is an appeal from an order of the United States 
District Court for the District of Columbia granting sum¬ 
mary judgment for the appellees. This Court has juris¬ 
diction under 28 U. S. C., Section 1291. 

Jurisdiction of this cause below was based on Sections 
11-301, 11-305, 11-306 of the District of Columbia Code; 
under 28 U. S. C., Sections 1331,1332, 2201 (the Declaratory 
Judgment Act), 2202; and under 5 U. S. C., Section 1009 
(Section 10 of the Administrative Procedures Act). 

Statement of the Case 
A. The Appellant 

The appellant, James Kutcher, was born in Newark, New 
Jersey, in 1912. Except while serving in the Army of the 
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United States, he has lived in that vicinity all his life. While 
studying in a Junior College in 1936, he became interested 
in Socialism and joined the Young Peoples Socialist League 
(J. A. 76,140). He was not motivated by any personal dis¬ 
satisfaction with our form of government, but thought the 
Socialist system would improve society generally by de¬ 
creasing unemployment, preventing w^ars, etc. (J. A. 95). 
In 1938 he was one of the splinter group that organized the 
Socialist Workers Party (J. A. 76) and he has been an ad¬ 
mitted member of that Party ever since (J. A. 76). 

Appellant’s views have not changed since 1936. He did 
not believe the w-ar was one for four freedoms (J. A. 78), 
but did not oppose or resist the draft (J. A. 65). He did 
not find that his political views prevented him from doing 
the duties assigned him in the service (J. A. 78) and did 
nothing to impede the progress of the war (J. A. 78). In 
fact, his war service demonstrates his complete loyalty. 

Appellant was drafted out of school in January, 1941 
(J. A. 65) and trained as an infantryman. He served in the 
combat division that made the beachhead landing in North 
Africa, and went on to fight in the battles of Caserine Pass, 
El Custtar, and Bizerte on that continent (J. A. 66). When 
the troopships made way for Sicily, James Kutcher was 
aboard and he played his part in the battles of Turina and 
Foggia (J. A. 67). He w^as there when the Yanks took Vol- 
turno in Italy (J. A. 67). Finally, during a fire fight in 1943 
near San Pietro, Italy, he was hit in both legs by a German 
mortar shell (J. A. 67-68). They were amputated (J. A. 68). 
He was decorated with the Purple Heart (J. A. 75) and re¬ 
ceived an honorable discharge in September 1945 (J. A. 69). 

Upon return to civilian life, appellant was employed by 
the Veterans’ Administration pursuant to the Veterans 
Preference Act of 1944. 58 Stat. 387; 5 U. S. C. Sections 
851, et seq. Sup. Having completed his probationary 
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period, he became a “preference eligible’’ as that term is 
used in that Act (J. A. 2-3, 36). Except for Social Security 
benefits of about $33.00 a month, appellant’s mother and 
father were dependent upon him for financial support (J. A. 
71-72). 

B. The Loyalty Proceedings 

On August 13, 1948 the Chairman of Branch Loyalty 
Board No. 3 sent appellant notice of proposed removal 
action (J. A. 26-28). The charges made were: 

a. Evidence of membership in the Newark Branch, 
Socialist Workers- Party. 

b. Evidence of employment in the Newark Branch Head¬ 
quarters, Socialist Workers Party. 

c. Evidence of a financial pledge to “The Militant”, 
official newspaper of the Socialist Workers Party. 

d. Evidence of association and activity with persons, as¬ 
sociations, movements, and groups designated by the Attor¬ 
ney General as subversive in nature. 

1. Proceedings Before Branch Office No. 3 Loyalty Board 

(J. A. 53-119) 

An initial hearing was held on September 10, 1948 (J. A. 
56-57). The charges were read; the employer’s counsel 
stated that appellant did not deny his membership and 
activities in the Socialist Workers Party (J. A. 57), and 
rested his case. Appellant was then examined by his attor¬ 
ney and cross-examined by counsel for the employer and 
Board members. The following facts were developed: 

Appellant had a routine clerical job which involved no 
discretion (J. A. 74). It was completely non-sensitive (J. A. 
75). He received efficiency ratings of Excellent and Very 
Good (J. A. 75). He had no access to any information of 
any kind that could be considered vital to the welfare of the 
Government of the United States (J. A. 75). He had never 



4 


disclosed any information which is confidential or non¬ 
public in charcter (J. A. 83). He had never at any time 
committed or associated with any persons who committed 
any act of sabotage or espionage. He never committed or 
advocated any acts of treason or sedition (J. A. S3); but, 
on the contrary, had always performed his duties so as to 
serve the interest of the Government of the United States 
(J. A. 83). He never discussed political questions with his 
fellow employees (J. A. 84). 

Appellant’s activity in the Socialist Workers Party con¬ 
sisted of selling the literature of the party, setting up mail¬ 
ing lists and taking minutes of meetings (J. A. 86-87). 

Appellant believes in democracy, majority rule (J. A. 85) 
and in a Socialist society which is based upon the principle 
of production for use rather than for profit (J. A. 76). He 
believes such a society can be achieved within the frame¬ 
work of the Constitution by education, use of the ballot 
and constitutional amendments (J. A. 76, 77) if the minority 
accede to the change (J. A. 92, 95-96). He is willing to resort 
to election results as the barometer of political opinion (J. A. 
101). He does not recommend the change to socialism 
while the Socialist Workers Party is a minority group (J. A. 
101). He does not believe the Socialist Workers Party is 
subversive (J. A. 82), advocates the violent overthrow of the 
Government (J. A. 77) or advocates the change of govern¬ 
ment by other than constitutional means (J. A. 82). He 
opposes the Russian form of government because it is dicta¬ 
torial, totalitarian and undemocratic (J. A. 81). He believes 
that history teaches the lesson that the minority will use 
violence to prevent the change over to Socialism and he 
does not think it wrong for the majority to protect 
itself against violence if and when used by the minority 
to thwart the majority decision (J. A. 96, 98). 1 


1 Appellant has no great verbal facility. Under the strain of the 
cross-examination during the loyalty hearing, he may have uttered words, 








5 


On October 11, 1948, the appellant was informed that a 
decision had been made to remove him from employment as 
“reasonable grounds exist for belief that you are disloyal.” 
He was also informed that the decision to remove him was 
subject to his appeal to the Administrator (J. A. 28-29). 

2. Proceedings Before Administrator (J. A. 30 - 31 ) 

While the appeal to the Administrator of Veterans Af¬ 
fairs was pending, the regulation of the Loyalty Review 
Board which formed the basis for the subsequent deter¬ 
mination of the Administrator and the Loyalty Review 
Board was promulgated. It recited that Section 9A of the 
Hatch Act denies federal employment to a member of an 
“organization which advocates the overthrow of our con¬ 
stitutional form of government . . that the Attor¬ 
ney General, pursuant to Section 3, Part II of Executive 
Order 9835 had designated the Socialist Workers Party as 
an organization which “seeks to alter the form of govern¬ 
ment of the United States by unconstitutional means;” that 
the Hatch Act and Section 3, Part II of Executive Order 
9835 have a common meaning and should be similarly ap¬ 
plied in the adjudication of cases arising under Executive 
Order 9835; and concluded that present membership in the 
Socialist Workers Party, which had been listed by the At- 
tornev General under Executive Order 9835, should be con- 
sidered as bringing the case within the purview of the Hatch 
Act (J. A. 31-33). 

The Administrator acted under this regulation and on 
December 29, 1948 sustained the removal of appellant with¬ 
out hearing or considering the issue of appellant’s personal 
loyalty or disloyalty. The decision of the Administrator, 
in his words, was based on the ground that, “You have 

which being words, could be considered out of context as painting a pic¬ 
ture of appellant different from that depicted by the record read as a 
whole. When read as an entirety, the record discloses that the views of 
appellant are as we have described them. 
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admitted and therefore it must be concluded . . . that you 
are a member of the Socialist Workers Party . . . The At¬ 
torney General has determined that the Socialist Workers 
Party is an organization that seeks to alter the form of Gov¬ 
ernment of the United States by unconstitutional means. 
The Veterans Administration is bound by that determina¬ 
tion of the Attorney General. The Chairman of the Loyalty 
Review Board . . . states that Section 9A of the Hatch Act 
makes it mandatory to remove from the service any em¬ 
ployee found to be a member of that organization” (J. A. 
30-31). Appellant was notified of his right to appeal to the 
Loyalty Review Board of the Civil Service Commission. 

3. Proceedings Before the Loyalty Review Board of the 

Civil Service Commission 

On March 31, 1949 a hearing was held before a panel of 
the Loyalty Review Board. The information adduced at 
this hearing approximated that brought forth at the initial 
hearing before the Branch Loyalty Board (J. A. 120-142). 
On April 25, 1949, appellant was advised that “the panel 
of members of the Loyalty Review Board which met . . . 
to consider the case found that Mr. Kutcher had been and 
continues to be an active member of the Socialist Workers 
Party and it, therefore, affirmed the decision of the Ad¬ 
ministrator of the Veterans Administration” (J. A. 34). 

C. Court Proceedings 

On February 9, 1950 appellant filed a complaint in the 
United States District Court for the District of Columbia 
praying in part that the action of the appellees (defendants 
below) be declared to be in violation of Section 9A of the 
Hatch Act and of Executive Order No. 9835; that Execu¬ 
tive Order No. 9835 and Section 9A of the Hatch Act be 
declared unconstitional; that the discharge of appellant 
be set aside and held to be illegal; that a mandatory injunc- 
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tion issue directing appellees to reinstate appellant in the 
position held by him with all the rights and status he then 
had and which would have accumulated had he not been 
illegally discharged and that he receive all salary and com¬ 
pensation which he would have received from the date of 
discharge to the date of reinstatement; and for such other 
and further relief as the court shall deem proper (J. A. lb- 

17). 

After the filing of an answer, appellant and appellees 
filed cross motions for summary judgment. On July 2, 
1951 the court below granted appellees’ motion for sum¬ 
mary judgment (J. A. 144-145). The brief oral opinion of 
the court below is set forth at pages 143-144 of the Joint 
Appendix. The court held the action of Branch Loyalty 
Board No. 3 to be the decisive action; that the action of 
that body was correct because it had been affirmed; that 
the grounds of affirmance were immaterial; and that there 
was ample evidence to sustain the action of Branch Board 
No. 3. 

Constitutional Provisions, Statutory Provisions, Executive 
Orders, and Regulations Involved 

The constitutional provisions involved are the First and 
Fifth Amendments to the Constitution of the United States. 
They are set forth in the Appendix to this brief. 

The statute involved is Section 9A of the Hatch Act, 53 
Stat. 1148-9, 18 U. S. C. § 61 (i) set forth in the Appendix 
to this brief. 

The Executive Order involved is No. 9835, 3 C. F. R. 128, 
1947 Supp., 12 FR 1935. It is set forth in full as Exhibit A 
of the complaint, Joint Appendix 18-26. 

The regulation involved is Memorandum No. 32 of the 
Loyalty Review Board, 5 C. F. R. §220.2. It is set forth 
in the Joint Appendix at pages 31-33. 



8 


Statement of Points 

(1) The decision to remove appellant from employment 
was based upon Section 9A of the Hatch Act and not on 
appellant’s personal disloyalty under Executive Order 9835, 
and failed to comply with the requirements of said Section 
9A and the Fifth Amendment of the Constitution of the 
United States. 

(2) Appellant’s removal from employment was unlawful 
under Executive Order 9835, Section 9A of the Hatch Act 
and the Fifth Amendment to the Constitution in that no 
hearing was provided on the question whether the Socialist 
Workers Party is an organization which advocates the over¬ 
throw of our constitutional form of government in the 
United States. 

(3) Section 9A of the Hatch Act must be construed, so 
as to avoid difficult constitutional questions, to apply only 
to those who knowingly are members of a party which ad¬ 
vocates the overthrow of our constitutional form of govern¬ 
ment. 

(4) Section 9A of the Hatch Act is unconstitutional as 
applied to appellant. 

(5) Section 9A of the Hatch Act is an unconstitutional 
interference with freedom of speech and press under the 
First Amendment and is too vague and indefinite under the 
Fifth Amendment. 

(6) Appellant’s removal from the service is punishment 
in violation of Article I, Section 9, Clause 3, and the Fifth 
Amendment to the Constitution. 

Summary of Argument 

Appellant, a legless veteran of World War II, was dis¬ 
charged from his position in the Veterans Administration 
because the Government (appellees Attorney General, 
Loyalty Review Board, and Veterans Administrator) 
deemed the organization to which he belonged, the Socialist 
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Workers Party, to be an organization which “advocates 
the overthrow of our constitutional form of government.” 
At no time has there ever been a hearing on the question 
whether the Socialist Workers Party does so advocate. 
Our brief supports the simple proposition that appellant 
could not be validly discharged for belonging to an organiza¬ 
tion which advocates proscribed views, without there having 
been, at some stage of the proceedings, a hearing on the 
question whether the organization does, in fact, advocate 
those proscribed views. 

I 

The court below erred in sustaining appellant’s dismissal 
for reasons advanced by the branch loyalty board which 
were not the reasons relied upon by the Administrator for 
making the discharge. The function of the branch loyalty 
board when an appeal is taken from a recommendation of 
dismissal is purely an advisory one. The determinative 
decision to discharge is that of the Administrator. The 
court below could only judge the validity of the discharge on 
the grounds supporting the Administrator’s action. His 
failure to do so is error. 

H 

Executive Order No. 9835 requires a determination of 
an employee’s individual loyalty before he may be dis¬ 
charged. Admittedly, no such determination was made. 
Therefore, the discharge was illegal and of no effect. 

Reliance is placed by the government on Memorandum 
No. 32 of the Loyalty Review Board w’hich purports to 
make mandatory the dismissal of any member of the Social¬ 
ist Workers Party. But this reliance is misplaced as the 
regulation is inconsistent with the Executive Order which 
states that such membership is merely an indicia of dis¬ 
loyalty ; and therefore the regulation is invalid and void. 
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III 

The ipse dixit of the Attorney General that the Socialist 
Workers Party falls within the ambit of Section 9A of the 
Hatch Act, being based upon hearsay, has no competency to 
prove the subversive character of the Socialist Workers 
Party. Appellant cannot lawfully be discharged for mem¬ 
bership in the Socialist Workers Party until it has been 
determined, after notice and hearing, that the Socialist 
Workers Party in fact “advocates the overthrow of our 
constitutional form of government”. The requirement 
of notice and hearing is implicit in the very terms of the 
act and is even more apparent when the act is considered in 
its context. Also implicit in the act is the requirement that 
appellant was a member of the Socialist Workers Party 
knowing it to be subversive. 


IV 

Executive Order 9835 was issued in part to provide maxi¬ 
mum protection for those such as appellant. It gives him 
the right to a hearing prior to a discharge. Section 9A of 
the Hatch Act as applied makes it possible for the Attorney 
General to circumvent the rights granted appellant by 
designating an organization of which he is a member as 
subversive in a star chamber proceeding. Section 9A de¬ 
prives appellant of his rights without fair play and is thus 
unconstitutional 

V 

Section 9A deprives appellant of the rights guaranteed 
him by the First Amendment to the Constitution. While 
Congress may restrict those rights in the interest of the 
public safety, it may cut off the channels of communication 
only to the extent necessary. Appellant is in no position to 
harm the nation’s safety. Any statute depriving him of 
his rights of speech, press and assembly goes further than 
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necessary to protect the public safety. Section 9A of the 
Hatch Act is unconstitutional. 

VI 

The Bailey case is distinguishable in that Dorothy Bailey 
received a hearing on the issue of her individual loyalty. 
Here there was no hearing or determination on the decisive 
issue, to wit, whether appellant was personally disloyal 
within the terms of Executive Order No. 9835. 

ARGUMENT 

I 

The Court Below Erred in Sustaining Appellant’s Dismissal 
for Reasons Advanced by Branch Loyalty Board No. 3 
But Not Relied Upon by the Administrator of Veterans 
Affairs. It Is for the Administrator to Deter min e the 
Loyalty of Employees of the Veterans Administration 
Who Appeal to Him from a Recommendation of Removal; 
the Court Is to Ensure the Compliance With Procedural 
Safeguards. 

A. Decisions of Branch Loyalty Board No. 3 Are Merely 
Preliminary and Advisory When an Appeal is Taken 
From Its Recommendation of Removal 

Executive Order No. 9835 (J. A. 18-26) in clear terms pro¬ 
vides for the establishment of local loyalty boards such as 
Branch Loyalty Board No. 3. Section 2 of Part II of the 
Order (J. A. 20) provides that: 

“The head of each department and agency shall ap- 
appoint one or more loyalty boards, each composed of 
not less than three representatives of the department 
or agency concerned” 




12 


In equally clear terms the function of such boards was 
delineated. Section 2 continues: 

“for the purpose of hearing loyalty cases arising 
within such department or agency and making recom¬ 
mendations with respect to the removal of any officer 
or employee of such department or agency on grounds 
relating to loyalty.’’ (Emphasis supplied.) 

This language, while clear, may perhaps best be under¬ 
stood by studying what it does not say. It does not say 
that the board is to order the removal of any officer or em¬ 
ployee it finds to be disloyal. It states in clear everyday 
language that the purpose of the board is to make recom¬ 
mendations with respect to removal . We cannot believe 
that the President intended the local loyalty boards to have 
any function with respect to removal other than an ad¬ 
visory one. 2 

That this is so is evidenced by another section of the 
Loyalty Order. Section 3 of Part II of the Order (J. A. 21) 
outlines in brief the respective parts to be played by the 
local boards and the agency heads in executing the Presi¬ 
dent’s order. It provides in part that “A recommendation 
of removal by a loyalty board shall be subject to appeal 
. . . to the head of the employing department or agency 
. . . and the decision of the department or agency . . . 
shall be subject to appeal to the Civil Service Commis¬ 
sion’s Loyalty Review Board . . . for an advisory rec¬ 
ommendation.” In short, if the board hearing the case 
initially arrives at a conclusion adverse to an employee, it 
is to make a recommendation of dismissal. If no appeal is 
taken, the matter ends with the discharge of the employee. 
But if, as here, an appeal is taken, the department or 
agency head concerned is to make the determination. 

2 Especially is this clear when it is settled that authority to remove or 
retain an employee rests solely with the head of the employing department 
or agency. Myers v. United States, 272 U. S. 52, 161; Bumap v. United 
States, 252 U. S. 512; 30 Ops. Att’y. Gen. 79, 83. 
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This is not to relegate the branch loyalty board to the 
limbo of insignificance. The President ordered a loyalty in¬ 
vestigation of all employees in the executive branch of the 
Government. Part I, Section 1 of the Executive Order 
(J. A. 18). A cursory investigation of all employees would 
undoubtedly call for a further screening of some. While 
this number could be expected to be small in comparison 
with the total number of employees, the President could not 
place the burden of hearing those cases upon his agency and 
department heads. Especially is this true when it could 
also be expected that the further screening in the larger 
number of cases would result in a clearance. Thus—the 
creation of branch loyalty boards. If the branch boards in¬ 
vestigate and find an employee loyal, or if an employee 
found disloyal by them does not appeal, then the matter 
ends. But if they find an employee disloyal, and if he ap¬ 
peals, their sole function is to make recommendations. 3 

B. The Significant Administrative Determination as to Ap¬ 
pellant's Loyalty is That of the Administrator 

The branch loyalty boards within an agency are charged 
with the duty of making recommendations of dismissal of 
employees w’hose loyalty they suspect to the head of the 
employing department or agency. Section 3 of Part II of 
the Order (J. A. 21). Obviously, then, in the event of an 
appeal, the head of the employing department or agency is 
to make the decision to discharge. Sisto v. Civil Aero- 


3 According to the report of the United States Civil Service Commission 
Loyalty Review Board on the Loyalty Program as of July 1951, LRB- 
SIA dated September 11, 1951, various agency local loyalty boards such 
as Branch Loyalty Board No. 3 have received 8,148 cases from the in¬ 
vestigative reports of the FBI, the Office of Naval Intelligence and the 
Civil Service Commission. They have adjudicated 4,337 of these cases. 
This figure excludes 1,215 reopened cases. They rated 4,035 persons eli¬ 
gible for employment. 304 have been rated ineligible. The branch loyalty 
boards have thus determined all questions as to the loyalty of all but 304 
of the government employees thus far investigated. This cannot be 
labeled an insignificant function. 
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nautics Board, 86 U. S. App. D. C. 31, 179 F. (2d) 47; Bond 
Crown & Cork Co. v. Federal Trade Commission, 176 F. 
(2d) 974 (C.A. 4, 1949). And “decision’’ is the word used 
by the order to describe the act to be performed by the 
head of the department or agency. Part II, Sec. 3. 

Furthermore, Section 1 of Part II of the Order (J. A. 20) 
provides that 

“The head of each department and agency in the 
executive branch of the Government shall be person¬ 
ally responsible for an effective program to assure 
that disloyal civilian officers or employees are not re¬ 
tained in employment in his department or agency. 

“a. He shall be responsible for prescribing and su¬ 
pervising the loyalty determination procedures of his 
department or agency, in accordance with the pro¬ 
visions of this order, which shall be considered as 
providing minimum requirements.” 

Such a charge, placing the personal responsibility for the 
enforcement of the program upon him, places the correla¬ 
tive responsibility and duty of decision-making upon him 
in the event of an appeal. Knight v. United States Land 
Association, 142 U. S. 161; Orchard v. Alexander, 157 U. S. 
372. 

The decision being that of the Administrator, he was 
in good conscience bound to consider the evidence of ap¬ 
pellant’s loyalty according to the standards dictated by the 
President and to reach his conclusions uninfluenced by ex¬ 
traneous considerations. Morgan v. United States, 298 
U. S. 468, 480-481; Interstate C. C. v. Louisville & N. R. Co., 
227 U. S. 88, 91; Anniston Mfg. Co. v. Davis, 301 U. S. 337, 
356-357. Since he did not do so, the discharge was invalid. 
United States v. Wicker sham, 201 U. S. 390. 
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C. The District Court Erred in Sustaining Appellant 7 s Dis¬ 
missal Because (( There Was Ample Evidence to Sus¬ 
tain the Action of Branch Board No. 3. 77 

The district court did not consider it necessary to de¬ 
termine the legality of the action taken by the Administra¬ 
tor as the Administrator “only affirmed the action of the 
Branch Loyalty Board No. 3.” The court held that “the 
grounds for the affirmation were immaterial.” 

This was palpable error. As shown in parts A and B 
of this section, the action of the Administrator was the de¬ 
terminative action and the action appealed from. "Whether 
the recommendation of the branch board was justified by 
the record was not in issue. The question before the court 
below was whether the grounds upon which the Administra¬ 
tor based his determination to discharge were valid grounds 
within the terms of the Executive Order. It matters not 
that the branch board might have acted correctly or that 
the Administrator conceivably could have made a valid dis¬ 
charge had he acted other than as he did. As the Supreme 
Court held in Securities and Exchange Com. v. Chenery 
Corp., 318 U.S. 80: 

“The grounds upon which an administrative order 
must be judged are those upon which the record dis¬ 
closes that its action was based” (p. 87). 

“An administrative order cannot be upheld unless 
the grounds upon which the agency acted in exercising 
its powers were those upon which its action can be sus¬ 
tained” (p. 95). 

See also Mississippi River Fuel Corp. v. Federal Power 
Commission, 82 U. S. App. D. C. 208, 224, 163 F. (2d) 433, 
449. 

Furthermore, in sustaining the dismissal because “there 
was ample evidence to sustain the action of Branch Board 
No. 3”, the court violated the reason as well as the rule 
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announced in the Chenery case; it encroached upon the ad¬ 
ministrative domain. Judicial review of a discharge of a 
federal employee is confined to ensuring that procedural 
safeguards are applied, that agency regulations conform 
to statutory requirements, and that no constitutional rights 
are violated. It was not within the province of the district 
court to substitute its judgment for that of the Administra¬ 
tor and purport to affirm the branch loyalty hoard’s action. 
Appellant was entitled to have his personal loyalty de¬ 
termined by the Administrator under the provisions of the 
Executive Order and the district court erred in reaching 
back into the administrative process and reviewing the ac¬ 
tion of the “recommending” agency rather than that of 
the “deciding” agency. Cf. Federal Communications Com- 
mission v. Pottsville Broadcasting Co., 309 U.S. 134. 

n 

The Discharge of Appellant Was Illegal as the Administra¬ 
tor Did Not Determine His Personal Loyalty. The Civil 
Service Co mmis sion Loyalty Review Board Memorandum 
No. 32 Does Not Render a Determination by the Adminis¬ 
trator Unnecessary as It Is Inconsistent With the Execu¬ 
tive Order and Void. 

A. Appellant was Illegally Discharged Because the Ad¬ 
ministrator of Vetera/ns Affairs did not Determine 
His Individual Loyalty on All the Evidence. 

On appeal from the recommendation of dismissal, it was 
the duty of the Administrator to determine whether dis¬ 
missal was necessary and proper under the Order. That 
such was in fact his duty is demonstrated in Part I of the 
Argument. 

The President, in his Executive Order, charged the Ad- 
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ministrator with determining a single issue: whether “on 
all the evidence, reasonable grounds exist for belief that 
the person involved is disloyal to the Government of the 
United States”. Section 1 of Part V of the Order (J. A. 24). 4 
In order to provide guideposts to those administering the 
Order, the President provided in Section 2 of Part V (J. A. 
24-25) that “activities and associations of an . . . em¬ 
ployee which may be considered in connection with the de¬ 
termination of disloyalty may include one or more of the 
following:” (emphasis added). The President then listed 
six items, one of them being “membership in . . . any 
. . . organization . . . designated by the Attorney General 
as . . . seeking to alter the form of government of the 
United States by unconstitutional means”. (J. A. 25.) On 
its face it is plain that Executive Order No. 9835 does not 
authorize the discharge of an employee solely for member¬ 
ship in an organization of one type or another. Such mem¬ 
bership is merely an association “which may be consid¬ 
ered”. Before a valid discharge can be made, the depart¬ 
ment head must believe not merely that the person involved 
is a member of a designated organization but that “the 
person involved is disloyal”. And in considering the ques¬ 
tion of disloyalty the Administrator must consider “all the 
evidence”, not merely one piece of evidence, no matter 
how weighty that single evidence appears to the Adminis¬ 
trator. This is how the Order has been interpreted by 
those charged with its administration, and by all the judges 
who have considered the question. 


4 On April 28, 1951 the President amended this section to read: “The 
standard for the . . . removal from employment ... on grounds 
relating to loyalty shall be that, on all the evidence, there is a reasonable 
doubt as to the loyalty of the person involved to the Government of the 
United States.” 51 Fed. Reg. 3690. While the President altered the 
quantum of proof required, the standard remains “the loyalty of the per¬ 
son involved.” 
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President Truman stated on November 14,1947 that: 

Membership in an organization is simply one piece 
of evidence which may or may not be helpful in arriv¬ 
ing at a conclusion as to the action which is to be taken 
in a particular case. (5 CFR 195, 1949 edition.) 

Tom C. Clark, the then Attorney General, said in his letter 
transmitting the lists of organizations to the Loyalty 
Review Board: 

In connection with the designation of these organiza¬ 
tions I wish to reiterate, as the President has pointed 
out, that it is entirely possible that many persons 
belonging to such organizations may be loyal to the 
United States; that membership in, affiliation with or 
sympathetic association with, any organization desig¬ 
nated, is simply one piece of evidence which may or may 
not be helpful in arriving at a conclusion as to the 
action which is to be taken in a particular case. “Guilt 
by Association” has never been one of the principles of 
our American jurisprudence. We must be satisfied that 
reasonable grounds exist for concluding that an in¬ 
dividual is disloyal. That must be the guide. (Letter of 
November 24, 1947 to Seth W. Richardson, Chairman, 
Loyalty Review Board, Civil Service Commission, 
Washington, D. C.) 

The Government argued in its brief in opposition to the 
petition for certiorari in the Joint Anti-Fascist Refugee 
Committee case (341 U. S. 123) that: 

The designation of petitioner as communist has no 
mandatory effect even upon federal employees . . . fed¬ 
eral employees are not unconditionally barred from 
participation in petitioner’s activities, and their mem¬ 
bership is only one factor to be considered. (Brief of 
respondent, pp. 12-13.) 

The three dissenting justices in the Joint Anti-Fascist 
Refugee Committee case held that the Committee had no 
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standing to bring suit because it had no legally protected 
interests which had been injured. In this connection the 
dissent said: 

It seems clearly erroneous to suggest that “listing” 
determines any “guilt” or “punishment” for the 
organizations or has any finality in determining the 
loyalty of members. The President and the Attorney 
General pointed this out... The standard for discharge 
emphasizes the meaning . . . Listing of these organiza¬ 
tions does not conclude the members’ rights to hold 
government employment. It is only one piece of evi¬ 
dence for consideration. That mere membership in 
listed organizations does not normally bring about find¬ 
ings of disloyalty is graphically shown by a report of 
proceedings under the loyalty program. (341 U. S. 
at 205-207.) 

This Court should give the words of the Executive Order 
their ordinary meaning and concur in the construction af¬ 
forded the Order by those charged with its interpretation. 
In so doing, the Court would also be construing the Order 
in a fashion that would effectuate its purpose to afford 
maximum protection against infiltration of disloyal persons 
into the ranks of United States employees while affording 
maximum protection to loyal employees (J. A. 18). Em¬ 
ployees are not afforded maximum protection when their 
loyalty is determined on evidence of membership in a named 
organization rather than “on all the evidence”. 

While a hundred members of an organization may be 
disloyal, the hundred and first member may be a back slider, 
a deviationist or even an FBI informer. The Supreme 
Court acknowledged in Schneiderman v. United States, 320 
U. S. 118, 136 that “men in adhering to a political party or 
organization do not subscribe unqualifiedly to all its plat¬ 
forms or asserted principles”. In 1942 Congress directed 
the Department of Justice to investigate the employees of 
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the Federal Government who are members of subversive 
organizations and to report its findings. Appropriation 
Act of June 28, 1941, P. L. No. 135, 77th Cong. The At¬ 
torney General reported that the objective test of member¬ 
ship for determining disloyalty is “thoroughly unsatisfac¬ 
tory” because: 

The objective test fails completely . . . “where the 
purposes of the organization are so stated as to make 
membership in most circumstances consistent with 
loyalty. Activity in the organization, rather than mem¬ 
bership, would come closer to reality; and even this can 
be but one of many facts to be considered in determin¬ 
ing fitness for Government employment”. (House 
Document No. 833, page 4, 77th Cong. 2d Session.) 

The Administrator did not determine appellant’s loyalty 
on “all the evidence”. He ordered appellant discharged 
solely because of his admitted membership in the Socialist 
Workers Party. Exhibit D, J. A. 30. He acted on “one 
piece of evidence” which is a “thoroughly unsatisfactory” 
test of loyalty and thus deprived appellant of his right 
under the Executive Order to a determination on the issue 
of his personal loyalty. Such a discharge is invalid. Nor 
is the discharge saved from invalidity because the Adminis¬ 
trator was following the directives of the Civil Service Com¬ 
mission Loyalty Review Board. 

B. Memorandum No. 32 of the Loyalty Review Board Which 
Makes Dismissal of any Member of the Socialist Workers 
Party Mandatory is Inconsistent with the Provisions of 
the Executive Order and Void 

Part III of the Executive Order (J. A. 22) lays certain 
responsibilities upon the Loyalty Review Board. Section 
lb of that Part provides ‘ ‘ The Board shall make rules and 
regulations, not inconsistent with the provisions of this 
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order, deemed necessary to implement statutes and Execu¬ 
tive orders relating to employee loyalty”. (Emphasis 
added.) Purportedly pursuant to this authority, 5 the 
Loyalty Review Board issued the directive which the 
Administrator followed in discharging appellant. That 
directive provides in pertinent part that: 

“... if in the consideration of a case a loyalty board 
finds as a fact that an employee ... is a member of such 
an organization (in this case, the Socialist Workers 
Party) . . . then the removal of the employee ... is 
mandatory” (J. A. 31-33). 

But the Board may only make rules and regulations in 
execution of, or supplementary to, the Executive Order. It 
has no authority to issue regulations inconsistent with the 
order defining its powers or conferring rights upon others. 
Such a regulation is a mere nullity. Addison v. Holly Hill 
Fruit Products, 322 U. S. 607; Manhattan General E. Co . v. 
Commissioner of Internal Revenue, 297 U. S. 129; Miller v. 
United States, 294 U. S. 435; International Ry. Co. v. David¬ 
son, 257 U. S. 506; Waite v. Macy, 246 U. S. 606; United 
States v. Symonds, 120 U. S. 46; Morrill v. Jones, 106 U. S. 
466. 

The above cited cases are not unlike the present one. In 
Miller v. United States, 294 U. S. 435 the Court had before 
it a statute which provided for the payment of insurance 
benefits to enlisted men who had suffered “total permanent 
disability” and a regulation which provided that “the loss 
of one hand and one eye shall be deemed to be total per¬ 
manent disability”. In holding this regulation invalid the 
Court said: 

“. . . the question whether a loss of that character 
or any other specific disability constitutes total per¬ 
manent disability is left to be determined as mat- 


8 See Authority, 5 CFR 196. 
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ter of fact. The vice of the regulation, therefore, is 
that it assumes to convert what in the view of the stat¬ 
ute is a question of fact requiring proof into a con¬ 
clusive presumption which dispenses with proof and 
precludes dispute. This is beyond administrative 
power. The only authority conferred, or which could 
be conferred, by the statute is to make regulations to 
carry out the purposes of the act—not to amend it” 
(p. 440). 

In Morrill v. Jones, 106 U. S. 466 the Court had before it 
a statute which authorized the importation of animals for 
breeding purposes without the payment of duties; and a 
regulation which provided that only animals of superior 
stock should be admitted duty free. In holding the regula¬ 
tion invalid the Court said: 

“The Secretary of the Treasury cannot, by his regu¬ 
lations, alter or amend a revenue law. . . . All he 
can do is to regulate the mode of proceeding to carry 
into effect what Congress has enacted. . . . The 

statute clearly includes animals of all classes. The 
regulation seeks to confine its operation to animals of 
“superior stock”. This is manifestly an attempt to 
put into the body of the statute a limitation which Con¬ 
gress did not think it necessary to prescribe”. 

In Waite v. Macy, 246 U. S. 606, the Court had before it a 
statute which made it unlawful to import any tea which did 
not measure up to standards of “purity, quality, and fitness 
for consumption”; and a regulation which prohibited the 
importation of any tea which contained artificial coloring. 
In holding the regulation invalid the Court said: 

“The regulation makes the presence of any color¬ 
ing matter an absolute ground for exclusion. But the 
only grounds recognized in the statute are inferiority 
to the standard in purity, quality and fitness for con¬ 
sumption. ... It cannot be made a rule of law that 
any tea that has an infinitesimal amount of innocuous 
coloring matter is inferior in those respects (p. 609). 



23 


In the instant case this Court has before it an Executive 
Order which provides that appellant may be discharged if 
the Administrator, after examining all the evidence has 
reasonable grounds for believing that appellant is person¬ 
ally disloyal; and a regulation which directs the Adminis¬ 
trator to discharge appellant if appellant is presently a 
member of the Socialist Workers Party. The regulation is 
inconsistent with the Executive Order in that (1) it directs 
the Administrator to discharge upon one piece of evidence 
whereas the Executive Order direets the Administrator to 
act upon “all the evidence” and (2) it directs the Adminis¬ 
trator to discharge appellant if he is a present member of 
the Socialist Workers Party whereas the Executive Order 
directs the Administrator to discharge appellant only if he 
has reasonable grounds for believing him to be disloyaL 
The inconsistency is patent and potent and renders the 
regulation invalid. 

Ill 

The Ipse Dixit of the Attorney General that the Socialist 
Workers Party Is Subversive Has No Competency. Ap¬ 
pellant Cannot Lawfully Be Discharged Pursuant to Sec¬ 
tion 9A of the Hatch Act Because of Membership in the 
Socialist Workers Party Unless and Until It Has Been 
Determined After a Hearing That the Socialist Workers 
Party “Advocates the Overthrow of our Constitutional 
Form of Government” and Appellant Remains a Member 
Knowing this to be the Case. 

The Administrator of Veterans Affairs discharged ap¬ 
pellant because he thought it mandatory under Section 9A 
of the Hatch Act (J. A. 30). But if, as we contend, Section 
9A of the Hatch Act requires a hearing on the issue of 
whether the Socialist Workers Party advocates the over¬ 
throw of our constitutional form of government before 
a determination of disloyalty is made, the discharge of 
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appellant was illegal as there was no such hearing. 6 Fur¬ 
thermore, a determination of guilt by association being 
unconstitutional, the Court should read the Act as requiring 
scienter. 

A. The Ipse Dixit of the Attorney General That the Social¬ 

ist Workers Party Is S'abversive Has No Probative 
Value 

The determination of the Attorney General that the 
Socialist Workers Party advocates the overthrow of our 
constitutional form of government was made without notice 
or presentation of charges, without any hearing or presenta¬ 
tion of evidence, and without any opportunity to answer or 
rebut the information upon which the Attorney General sup¬ 
posedly acted (J. A. 5, 38-39). The hearing impliedly re¬ 
quired by Section 9A of the Hatch Act not having been held, 
the conclusions of the Attorney General are mere ipse dixits 
and of no value. As the Court of Appeals for the Second 
Circuit recently said about the Attorney General’s list of 
subversive organizations in United States v. Remington, 

11 . . . the list is a purely hearsay declaration by 
the Attorney General. ... It has no competency to 
prove the subversive character of the listed associa¬ 
tions. . . .” 

B. Section 9A of the Hatch Act Should Be Construed as 
Requiring a Hearing and Thus Save It from an Attack 
of Constitutional Infirmity. 

Section 9A of the Hatch Act, 53 Stat. 1148, 18 USC 
Section 61i makes it unlawful for any government employee 
to have membership in any political party which advocates 
the overthrow of our constitutional form of government. 


* Paragraphs 20, 21 and 22 of complaint and answer. JA 4-5, 38-39. 
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Congress left to other bodies the determination of what was 
meant by advocating the overthrow of our constitutional 
form of government, and what parties were so advocating. 
The statute is silent as to the manner in which the deter¬ 
mination is to be reached. But this Court should not assume 
Congress intended such determinations to be a matter of 
administrative caprice. It should read into this delegation 
of powers the requirement of notice, hearing, and whatever 
due process requires under the circumstances. 

This Court should construe Section 9A in the manner we 
urge, for “from a great mass of cases, running the full 
gamut of control over property and liberty, there emerges 
the principle that statutes should be interpreted, if explicit 
language does not preclude, so as to observe due process 
in its basic meaning.” Justice Frankfurter concurring in 
Joint Anti-Fascist Refugee Committee v. McGrath, 341 U. S. 
123, 165. This is a corollary to the rule that “when the 
validity of an act of the Congress is drawn in question, and 
even if a serious doubt of constitutionality is raised, it is 
a cardinal principle that this Court will first ascertain 
whether a construction of the statute is fairly possible by 
which the question may be avoided.” Crowell v. Benson, 
285 U. S. 22, 62. The judicial branch of the government 
should not assume the legislative branch of the govern¬ 
ment intends to enact any but constitutional statutes. By 
reading the requirement of a hearing into a statute which 
is silent on the subject, this Court will be following a well 
blazed trail. American Poiuer Co. v. SEC, 329 U. S. 90,108; 
Lloyd Sabaudo Societa v. Elting, 287 U. S. 329, 336-37; 
Bratton v. Chandler, 260 U. S. 110, 114; The Japanese 
Immigrant Case, 189 U. S. 86, 100-101; Paulsen v. Portland, 
149 U. S. 30, 40. 

If this Court reads Section 9A of the Hatch Act as not 
requiring a hearing prior to the discharge of appellant, 
the statute is subject to an attack of constitutional in- 
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firmity. Where causes of removal are required by statute, 
notice and hearing are essential. Reagan v. United States, 
182 U. S. 419, 425; Shurtleff v. United States, 189 U. S. 311, 
314. Furthermore, while public employment may be con¬ 
sidered a privilege for the purposes of this discussion, it is 
well established that even the deprivation of certain privi¬ 
leges must be made in a manner consistent with due process. 
Hannegan v. Esquire, 327 U. S. 146, 155-156; Wong Yang 
Sung v. McGrath, 339 U. S. 33. 

C. When Read in Its Context, Section 9A Requires a 
Hearing 

That a hearing is required in proceedings under Section 
9A is evidenced by the manner in which the Attorney Gen¬ 
eral construed Section 9 of the Hatch Act. 53 Stat. 1148, 
18 XJ.S.C. Section 61h. Subsection (a) of that section makes 
it unlawful for any person employed in the executive branch 
(with certain exceptions) to take an active part in political 
campaigns. Subsection (b) provides that any person so 
doing shall be removed from the position held by him. This 
section like §9A does not in terms require a hearing. But 
the Attorney General has ruled that “an officer or employee 
charged with violation of this section should be given notice 
and an opportunity to be heard.” 39 Ops. Att’y Gen. 462, 
464. As sections 9 and 9A of the Hatch Act are alike in 
terms and purposes, the interpretation given one section 
should logically be applied to the other. 

Furthermore, Section 9A of the Hatch Act is one segment 
of the general law dealing with the discharge of federal 
employees. As the Loyalty Review Board said: 

“the language used in the Hatch Act, in the Execu¬ 
tive Order, and in the various appropriation acts which 
forbid payment of salaries or wages to any person who 
advocates, or who is a member of an organization that 
advocates the overthrow of the Government of the 
United States by force or violence . . . has a common 
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meaning and . . . should be similarly construed and 
applied. . . . ” 7 

The language used in the Executive Order expressly 
requires a hearing prior to a determination of individual 
disloyalty. (Section 2 of Part II, J. A. 20-21.) Seth W. 
Richardson, formerly Chairman of the Loyalty Review 
Board, construes the case of Joint Anti-Fascist Refugee 
Committee v. McGrath, supra, as requiring a hearing before 
an organization is branded subversive. 8 The language of 
section 9A of the Hatch Act “should be similarly construed 
and applied.” 

If the language of the various appropriation acts be re¬ 
sorted to for interpretation, then not only an administra¬ 
tive hearing but a judicial trial is required. 9 

Those acts provide that any government employee who is 
a member of an organization that advocates the overthrow 
of the government by force or violence and who accepts 
the wages paid from any appropriation shall be guilty of 
a felony. In these appropriation acts Congress manifested 
an intent that no federal employee be subjected to the pun¬ 
ishment inflicted by the Hatch Act until he had had his day 
in court. The language of section 9A of the Hatch Act 
“should be similarly construed and applied.” 

The McCarran Act, 10 like section 9A of the Hatch Act, 
is a congressional attempt to curb subversive activities. 
This statute grants organizations a full administrative 
hearing, subject to judicial review, before they are required 
to register as “Communist-action” or “Communist-front.” 

The Veterans Preference Act of 1944, 58 Stat. 390, 5 USC 


7 Section 220.2(6), 5 CFR 207 (1949 Edition). 

8 The Federal Employee Loyalty Program, 51 Columbia Law Review, 
546, 547. 

u See appendix to brief. 

10 Act of September 22, 1950, Pub. L. No. S31, 50 USCA sections 792, 
793. 
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section 863, is in pari materia with Section 9A of the Hatch 
Act in that they both deal with the discharge of federal em¬ 
ployees. It requires notice and hearing before discharge. 

Executive Order 9835, the various appropriation acts, 
the McCarran Act, and the Veterans Preference of 1944 are 
all in some respects in pari materia to section 9A of the 
Hatch Act. They all require fair play for those coming 
within their respective ambits. Section 9A of the Hatch 
Act should be similarly construed and applied. 

D. Section 9A of the Hatch Act Should Be Construed to 
Apply Only to Those Members of a Party Which 
Advocates the Overthrow of Our Constitutional Form 
of Government Who Know That the Party so Advo¬ 
cates. 

Assuming a full hearing and a valid determination that 
the Socialist Workers Party is an organization falling 
within the terms of Section 9A of the Hatch Act, this 
Court should construe the Act as requiring a further find¬ 
ing that appellant knew that the Socialist 'Workers Party 
advocated the overthrow of our constitutional form of 
Government. 11 A contrary construction would authorize 
“guilt by association” which is contrary to the fundamental 
tenets of due process. 

Guilt under our system of government is personal. 
When we make guilt vicarious w T e borrow from systems 
alien to ours and ape our enemies. Those short-cuts 
may at times seem to serve noble aims; but we de¬ 
preciate ourselves by indulging in them. When we 

11 Knowledge that the Socialist Workers Party had been branded as 
subversive in an ex parte proceeding is not sufficient. If it were, ap¬ 
pellant would either have to bow to a determination which the Supreme 
Court has indicated violates due process, Joint Anti-Fascist Refugee Com¬ 
mittee v. McGrath, 341 U. S. 123, and refrain from exercising those rights 
guaranteed by the constitution; or exercise those rights and face an illegal 
discharge. The Court should not place him in this dilemma. 
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deny even the most degraded person the rudiments of 
a fair trial, we endanger the liberties of everyone. 
We set a pattern of conduct that is dangerously ex¬ 
pansive and is adaptable to the needs of any majority 
bent on suppressing opposition or dissension. (Justice 
Douglas, concurring in Joint Anti-Fascist Refugee 
Committee v. McGrath, 341 U. S. at 179). 

The Supreme Court on two occasions in the last term 
has eschewed the imputation of guilt by osmosis from an 
organization to an individual member while considering 
statutes closely akin to Section 9A of the Hatch Act. 

In Gerende v. Board of Supervisors, 341 U. S. 56 the 
Court said: 

“The scope of the State law was passed on in Shub 
v. Simpson. ... We read this decision to hold that 
to obtain a place on a Maryland ballot a candidate 
need only make oath that he is not a person who is en¬ 
gaged ‘in one way or another in the attempt to over¬ 
throw the government by force or violence’, and that 
he is not knowingly a member of an organization en¬ 
gaged in such an attempt. ... At the bar of this 
Court the Attorney General of the State of Maryland 
declared that he would advise the proper authorities 
to accept an affidavit in these terms as satisfying in 
full the statutory requirement. Under these circum¬ 
stances and with this understanding, the judgment 
of the Maryland Court of Appeals is affirmed”. (Em¬ 
phasis added). 

In Garner v. Board of Public Works, 341 U. S. 716, the 
Court had before it a municipal requirement that all em¬ 
ployees swear that they had never been a member of any 
group which advocates the overthrow by unlawful means 
of the Government of the United States or of the State of 
California. The contention was made that “the oath de¬ 
nies due process because its negation is not limited to 
affiliations with organizations known to the employee to 
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be in the proscribed class”. In rejecting this contention, 
the Court said: 

“We have no reason to suppose that the oath is or 
will be construed by the City of Los Angeles or by Cali¬ 
fornia Courts as affecting adversely those persons who 
during their affiliation with a proscribed organization 
were innocent of its purpose ... We assume that 
scienter is implicit in each clause of the oath. ... We 
take for granted that the ordinance will be so read to 
avoid rising difficult constitutional problems which any 
other application would present.” (p. 723-724.) 

This Court should follow the example of the Supreme 
Court and read Section 9A as we urge and thus avoid any 
implication of unconstitutionality. 

IV 

Section 9A of the Hatch Act as Applied is Unconstitutional 

under the Joint Anti-Fascist Refugee Committee Case 

If this Court reads Section 9A of the Hatch Act as au¬ 
thorizing the Attorney General to require the discharge of 
a member of the Socialist Workers Party, merely by list¬ 
ing the Party in a star chamber proceeding as an organi¬ 
zation which seeks to alter the form of government of the 
United States by unconstitutional means (J. A. 32), then 
Section 9A of the Hatch Act is manifestly unconstitutional. 
Citation of authority is not necessary. The matter was put 
to rest by the Supreme Court in Joint Anti-Fascist Refugee 
Committee v. McGrath, 341 U. S. 123. 12 

There the issue was whether the Attorney General had 
authority to designate the Joint Anti-Fascist Refugee Com¬ 
mittee as a communist organization without first affording 

12 As we have already noted, Seth W. Richardson, formerly chairman 
of the Loyalty Review Board, so construed the Joint Anti-Fascist Refugee 
Committee case in an article in 51 Columbia Law Review 546, 547. 
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that organization a hearing. Before making the designation 
the Department of Justice compiled all available data as to 
the organization. The investigative reports of the Federal 
Bureau of Investigation concerning the organization were 
correlated. Memoranda on the organization were prepared 
by attorneys of the Department. The Solicitor General, the 
Assistant Attorneys General and the Assistant Solicitor 
General reviewed the recommendation of attorneys in the 
Department that the organization be so designated. The 
Attorney General made a careful study of the issue, and 
then made his designation. The Joint Anti-Fascist Refugee 
Committee brought an action for declaratory and injunctive 
relief, alleging that it was not communistic. The govern¬ 
ment moved to dismiss. This motion was granted by the 
district court and sustained by this Court. The Supreme 
Court reversed, however, because it held that “if the allega¬ 
tions of the complaint are taken as true” (p. 126), which 
“must await determination by the District Court upon 
remand” (p. 142) “the conduct ascribed to the Attorney 
General ... is patently arbitrary”, p. 136. And the 
Court held that such conduct was arbitrary and thus ultra 
vires, because the Executive Order 

“contains the express requirement that each desig¬ 
nation of an organization by the Attorney General on 
such a list shall be made only after an ‘appropriate 
. . . determination’ as prescribed in Part III, sec¬ 
tion 3. An ‘ appropriate ’ governmental ‘ determination ’ 
must be the result of a process of reasoning. It cannot 
be an arbitrary fiat contrary to the known facts. This 
is inherent in the meaning of ‘determination’. It is im¬ 
plicit in a government of laws and not of men”, 
(p. 136.) 

The Attorney General designated the Socialist Workers 
Party as an organization that seeks to alter the form of 
government of the United States by unconstitutional means 
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in the same fashion that the Supreme Court held to be arbi¬ 
trary. Such arbitrary action of the Attorney General is 
unconstitutional action. The concurring opinions of four 
justices make this clear. 

Mr. Justice Black said that “the Due Process Clause of 
the Fifth Amendment would bar such condemnation without 
notice and a fair hearing”, p. 143. 

Mr. Justice Frankfurter said that “The requirement of 
‘due process’ is not a fair-weather or timid assurance. It 
must be respected in periods of calm and in times of trouble 
... (p. 162). The heart of the matter is that democ¬ 
racy implies respect for the elementary rights of men, how¬ 
ever suspect or unworthy; a democratic government must 
therefore practice fairness; and fairness can rarely be ob¬ 
tained by secret, one-sided determination of facts decisive of 
rights. . . . (page 170.) The Attorney General is cer¬ 
tainly not immune from the historic requirements of fair¬ 
ness merely because he acts, however conscientiously, in 
the name of security. ...” (p. 173.) 

Mr. Justice Douglas said “The requirements for fair 
trials under our system of government need no elaboration. 
A party is entitled to know the charge against him; he is 
also entitled to notice and opportunity to be heard. Those 
principles were, in my opinion, violated here” . . . (pp. 
175-176). “The gravity of the present charges is proof 
enough of the need for notice and hearing before the United 
States officially brands these organizations as ‘subversive’. 
No more critical governmental ruling can be made against 
an organization these days. It condemns without trial. It 
destroys without opportunity to be heard. The condemna¬ 
tion may in each case be wholly justified. But government 
in this country cannot by edict condemn or place beyond 
the pale. The rudiments of justice, as we know it, call for 
notice and hearing—an opportunity to appear and to rebut 
the charge”, (p. 178.) 



33 


Mr. Justice Jackson said “to promulgate with force of 
law a conclusive finding of disloyalty, without hearing at 
some stage before such finding becomes final, is a denial of 
due process of law”, (p. 186.) 

Mr. Justice Reed, the Chief Justice and Mr. Justice Min¬ 
ton dissented from the Court’s decision. But they did not 
dissent from the conclusions reached as to due process. They 
did not reach this matter as they concluded that no legally 
protected interest had been injured by the designation. 
They reached this conclusion, in part at least, because they 
believed : 

“The employee’s association with a listed organiza¬ 
tion does not, under the Order establish, even prima 
facie, reasonable grounds for belief in the employee’s 
disloyalty”, (p. 192.) 

The Hatch Act has now been interpreted as making 
membership in a listed organization conclusive of an 
employee’s disloyalty. It is assumed that had the dissent¬ 
ing three Justices been confronted with the problems before 
this Court, they would have concurred with their brethren 
that fair play has been denied appellant. 

There is no question of appellant’s standing to raise 
the constitutionality of the arbitrary designation. If an 
organization has standing to question the constitutionality 
of a subversive designation because of a right to carry 
on its work free from defamatory statements, Joint 
Anti-Fascist Refugee Committee v. McGrath> 341 U. S. 123, 
141, a fortiori, a member of that organization who has been 
discharged from his governmental position in violation of 
an Executive Order solely because of membership in that 
organization has standing to raise the legality of the des¬ 
ignation. Cf. United Public Workers v. Mitchell, 330 U. S. 
75. 
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Section 9A of the Hatch Act Is Unconstitutional in that It 
Restricts Appellant’s First Amendment Rights Without 
the Justification of a Grave Probable Evil. 

The Government has the duty to protect the public against 
serious dangers. On occasion that protection can be ac¬ 
complished only through some restriction on the guaranteed 
freedoms. In that event the Court must determine whether 
the supposed public evil warrants any limitation of those 
freedoms and, if so, whether the degree of restriction im¬ 
posed is absolutely necessary to elimination of the partic¬ 
ular public evil. For this purpose, the Supreme Court has 
adopted the so-called “clear and present danger” test. In 
essence the test is that, before there can be any restriction 
of civil liberties, there must be (1) a real likelihood that a 
substantive evil will result, (2) the evil must be extremely 
serious, and (3) it must be imminent. Schenck v. United 
States, 249 U. S. 47, 52; Bridges v. California, 314 U. S. 252, 
263; Terminiello v. Chicago, 337 U. S. 1, 4. “In each case 
(courts) must ask whether the gravity of the ‘evil’, dis¬ 
counted by its improbability, justifies such invasion of free 
speech as is necessary to avoid the danger.” Dennis v. 
United States, 341 U. S. 494, 510. 

Here there is no likelihood of any evil, grave or other¬ 
wise. Appellant had a completely non-sensitive position 
(J. A. 75). He had no access to any information which could 
be considered vital (J. A. 75). He never discussed political 
questions -with his fellow employees (J. A. 84). His political 
activities were of the most open and simple kind (J. A. 86- 
67). As there is no evil, any act of Congress which abridges 
appellant’s fundamental rights of speech and assembly is 
unconstitutional. 

Nor does it matter that there may be an evil from other 
sources with which Congress could constitutionally cope. 
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Dennis v. United States, supra. Legislation which infringes 
upon First Amendment freedoms must be commensurate 
with the existent danger. Constitutional warrant to use a 
scalpel does not authorize use of a meat cleaver, or even the 
brandishing of same. If the legislative remedy results in 
greater restriction of Constitutional rights than absolutely 
necessary for effective removal of the public danger, the 
statute is invalid. Herndon v. Lowry, 301 U. S. 242, 258- 
259; Thvrnhill v. Alabama, 310 U. S. 88, 105. Congress 
can not throw out baby with the bath. 

VI 

The Decision in the Bailey Case Is Not Controlling as the 
Issues Are Different. The Complaint in the Bailey Case 
Was an Inadequate Hearing: Here Appellant Had No 
Hearing. 

Dorothy Bailey had a hearing on her personal loyalty. 
“Everything that she wished to present was received; all 
affidavits offered by her w T ere accepted. Her case was con¬ 
sidered by two separate groups of executive officials.” 
86 U. S. App. D. C. 248, 260, 182 F. (2d) 46, 58. 

The Administrator did not give appellant a hearing on 
his personal loyalty. In fact, he said that he had no au¬ 
thority to determine appellant’s loyalty if he admitted his 
membership in the Socialist Workers Party. Nor did the 
Socialist Workers Party ever receive a hearing on the 
nature of its activities. In fact, a request for such a hear¬ 
ing was refused. Appellant has been denied the oppor¬ 
tunity to present any evidence on the crucial issues of his 
case. Miss Bailey’s attack rested on a procedural defect; 
appellant’s rests on the complete absence of any pro¬ 
ceeding. 12 


12 In the Bailey case this Court sustained the action of the Loyalty 
Boards under the President’s Executive Order No. 9835 and the constitu- 
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Conclusion 

For the reasons set forth above, the judgment of the 
court below should be reversed with direction to that court 
to grant summary judgment in favor of the appellant, in¬ 
cluding a declaration that his dismissal was illegal, that 
he is entitled to reinstatement with back pay, and for such 
other relief as may seem appropriate. 


Respectfully submitted, 

Joseph L. Rauh, Jr., 

M. J. Myer, 

Attorneys for Appellant. 

October 23, 1951. 


tionality of the loyalty program carried on under that order. That deci¬ 
sion was affirmed by a divided Court. The effect of such an affirmance is: 

“As between the parties a conclusive determination and adjudica¬ 
tion of the matter adjudged, but the principles of law involved not 
having been agreed upon by a majority of the court prevents the 
case from becoming an authority for the determination of other 
cases, either in this or in inferior courts.” Hertz v. Woodman, 218 
U. S. 205, 213-214. 

While we consider the Bailey case distinguishable, we do think this 
appeal presents a vehicle for reconsidering an issue which the Supreme 
Court considered of sufficient significance to review on writ of certiorari. 
In the light of the inconclusive character of an affirmance by a divided 
Court, we respectfully urge this court to take under advisement for a 
second time the Loyalty Program and adopt the views expressed by 
Judge Edgerton in the Bailey dissent. 
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APPENDIX 

1. First Amendment to the Constitution of the United States 

Congress shall make no law respecting an establishment 
of religion, or prohibiting the free exercise thereof; or 
abridging the freedom of speech, or of the press; or the 
right of the people peaceably to assemble, and to petition 
the Government for a redress of grievances. 

2. Fifth Amendment to the Constitution of the United States 

“. . . nor shall any person . . . be deprived of life, 
liberty, or property without due process of law . . .” 

3. Section 9 of the Hatch Act. 53 Stat. 1148; 18 U.S.C. § 61h 

(a) It shall be unlawful for any person employed in the 
executive branch of the Federal Government... to take any 
active part in political management or in political cam¬ 
paigns. 

(b) Any person violating the provisions of this section 
shall be immediately removed from the position or office 
held by him, and thereafter no part of the funds appro¬ 
priated by any Act of Congress for such position or office 
shall be used to pay the compensation of such person. 

4. Section 9A of the Hatch Act. 53 Stat. 1148-49; 18 U.S.C. 

§ 61i 

(1) It shall be unlawful for any person employed in any 
capacity by any agency of the Federal Government, whose 
compensation or any part thereof is paid from funds au¬ 
thorized or appropriated by any Act of Congress, to have 
membership in any political party or organization which 
advocates the overthrow of our constitutional form of 
government in the United States. 

(2) Any person violating the provisions of this section 
shall be immediately removed from the position or office 
held by him, and thereafter no part of the funds appro¬ 
priated by any Act of Congress for such position or office 
shall be used to pay the compensation of such person. 
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5. Various Appropriation Acts 

No part of any appropriation or other fund contained in 
this title shall be used to pay the salary or wages of any 
person who advocates, or is a member of an organization 
that advocates, the overthrow of the Government of the 
United States by force or violence: Provided, That for the 
purposes hereof an affidavit shall be considered prima facie 
evidence that the person making the affidavit does not advo¬ 
cate, and is not a member of an organization that advocates, 
the overthrow of the Government of the United States by 
force or violence: Provided further, That any person who 
advocates, or who is a member of an organization that advo¬ 
cates, the overthrow of the Government of the United States 
by force or violence and accepts the salary or wages for 
w’hich are paid from any appropriation or fund in such title 
shall be guilty of a felony and, upon conviction, shall be 
fined not more than $1,000 or imprisoned for not more 
than one year, or both: Provided further, That the above 
penalty clause shall be in addition to, and not in substitution 
for, any other provision of existing law. 

The above provision appeared in the following appro¬ 
priation bills substantially in that form: 

First Deficiency Act, 1941, 55 Stat. 74-75; 

Second Deficiency Act, 1941, 55 Stat. 576; 

First Deficiency Appropriation Act, 1942, 56 Stat. 120; 

Second Deficiency Appropriation Act, 1942, 56 Stat. 

640; 

First Deficiency Appropriation Act, 1943, 57 Stat. 40; 

Second Deficiency Appropriation Act, 1943, 57 Stat. 
552; 

Urgent Deficiency Appropriation Act, 1943, 57 Stat. 

449-450; 

First Deficiency Appropriation Act, 1944, 58 Stat. 186; 

Second Deficiency Appropriation Act, 1944, 58 Stat. 

622; 

First Deficiency Appropriation Act, 1945, 59 Stat. 95; 

Second Deficiency Appropriation Act, 1945, 59 Stat. 

433; 

First Deficiency Appropriation Act, 1946, 59 Stat. 657; 
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Second Deficiency Appropriation Act, 1946, 60 Stat. 
202-203; 

Second Urgency Appropriation Act, 1946, 60 Stat. 
84-85; 

Third Deficiency Appropriation Act, 1946, 60 Stat. 631; 
Urgent Deficiency Appropriation Act, 1947, 61 Stat. 23; 
First Deficiency Appropriation Act, 1947, 61 Stat. 80; 
Second Deficiency Appropriation Act, 1947, 61 Stat. 
118-119; 

Second Urgent Deficiency Appropriation Act, 1947, 61 
Stat. 188; 

Urgent Deficiency Appropriation Act, 1948, 62 Stat. 65; 
First Deficiency Appropriation Act, 1948, 62 Stat. 230; 
Second Deficiency Appropriation Act, 1948, 62 Stat. 
1050; 

First Deficiency Appropriation Act, 1949, 63 Stat. 
88-89; 

Second Deficiency Appropriation Act, 1949, 63 Stat. 
263-264; 

Third Deficiency Appropriation Act, 1949, 63 Stat. 
748-749; 

Deficiency Appropriation Act, 1950, P.L. 583, 81st 
Congress, 2d Session. 
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QUESTIONS PRESENTED. 

The Deputy Administrator of the Branch Office of the 
Veterans Administration where appellant was employed, 
suspended appellant without pay, after a hearing before 
the Branch Office Loyalty Board, on the finding that on all 
the evidence, reasonable grounds existed for belief that ap¬ 
pellant was disloyal, pursuant to Executive Order 9835. 
On appeal, the Administrator of the agency and the Loyalty 
Review Board affirmed the suspension and ordered appel¬ 
lant’s discharge on the separate ground of his present, con¬ 
tinuous and active membership in a designated organiza¬ 
tion pursuant to Section 9A of the Hatch Act. The ques¬ 
tions presented are: 

1. Is appellant’s discharge supported by the proceedings 
in the Branch Office, regardless of any alleged error in the 
appeal decision. 

2. If the correctness of the appeal decision is reached, is 
Section 9A of the Hatch Act constitutional on its face or 
as applied to appellant. 
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In the United States Court of Appeals 
for the District of Columbia Circuit 


No. 11,172 

JAMES KUTCHER, Appellant 

v. 

CARL GRAY, JR., Administrator of Veterans Affairs, 

et al., AppeUees 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR THE APPELLEES 


GOUNTERSTATEMENT OF THE CASE 

Appellant’s statement of the case requires at the least a 
restatement as to one decisive fact: The proceedings be¬ 
fore Branch Office No. 3 Loyalty Board (App. Br. 3-5). Ap¬ 
pellant’s statement does not make it clear that these pro¬ 
ceedings resulted in appellant’s discharge which was modi¬ 
fied to a suspension without pay, pending his appeal from 
the decision of the Deputy Administrator in charge of the 
branch office. 

As appellant states, the proceedings upon which he was 
eventually removed were initiated by Branch Loyalty 
Board No. 3. By letter dated August 14, 1948, the Chair¬ 
man of the Loyalty Board of Branch Office No. 3 at Phila¬ 
delphia which covered the Newark Regional office, where 
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appellant was employed, notified appellant that it was pro¬ 
posed to remove him on loyalty grounds under Executive 
Order 9835 within 30 days from the receipt of the notice 
(J. App. 26-28). The charges set forth in the notice speci¬ 
fied appellant’s membership and activity in the Socialist 
Workers Party. The notice also advised appellant of his 
right to appear personally with counsel before the Branch 
Loyalty Board to present evidence in his behalf. Appellant 
was also told that he could examine a copy of Technical 
Bulletin 5-58, 1 Executive Order 9835 and other directives 
and regulations of the Civil Service Commission of Loy¬ 
alty Review Board available to the Veterans Administra¬ 
tion. 

In accordance with the advice given to him by the notice, 
appellant appeared with counsel before the Branch Loyalty 
Board. A transcript of the hearing before the Branch 
Loyalty Board is set forth at J. App. 53b-120. At this hear¬ 
ing, the appellant was told that the charges were based 
upon Executive Order No. 9835. The representative of the 
Veterans Administration (the “Management Representa¬ 
tive”), who presented the case against appellant, rested 
his case upon appellant’s admission of membership in the 
Socialist Workers’ Party (J. App. 57). Appellant’s coun¬ 
sel insisted that this was not enough evidence to prove that 
there were reasonable grounds to believe the appellant dis¬ 
loyal under Executive Order 9835, and that the Branch 
Board could not suspend the appellant unless there was 
some proof of the appellant’s personal views which would 
justify a finding that he should be dismissed from the serv¬ 
ice on account of disloyalty (J. App. 63-64). 

Appellant thereupon took the witness stand, and pro¬ 
ceeded to expound his political views (J. App. 77-102). The 
Branch Loyalty Board would not permit appellant to con¬ 
test the Attorney General’s designation, but accepted this 
testimony as part of all the evidence on which it was to 
make its finding. It “at all times was interested in Mr. 
Kutcher’s own personal beliefs” (J. App. 79-80,108). 


i This was the agency ’a bulletin setting forth the procedure on initial 
loyalty determinations. It is printed as an Appendix to this brief, infra, p. 19. 



3 


Appellant described himself as a follower of Leon 
Trotsky (J. App. 88): 

Mr. Meeker [Management Representative]: Mr. 
Kutcher are yon in accord with the political theories 
of Leon Trotsky? 

Mr. Kutcher: Yes. 

Mr. Merker: Are you in accord with his theories as 
to the method of accomplishing his political beliefs? 

Mr. Kutcher: Yes, sir. 

While at first insisting that the Socialist Workers Party 
would seek to effectuate its aims solely through constitu¬ 
tional methods, appellant expounded the doctrine that the 
capitalist class, a minority of people in a nation, controlled 
the Government. According to appellant, when the Social¬ 
ist Workers Party in its judgment had won the support of 
an actual majority by persuasion, it would be necessary 
and justifiable to use force in order to oust the resisting 
capitalist minority from its control of the Government. 

Thus, he testified (J. App. 97-98): 

Mr. Kutcher : I do not think that the capitalists will 
permit the socialization of the industries, especially 
with the provision that we provide that they be oper¬ 
ated under the control of committees of the workers 
who professionally work in the industry. To refer to 
the nationalization of industries in England, the former 
capitalists are still managing the industries, and they 
are still obtaining their profits from them. 

Mr. Elzroth [Board Member]: You stated in your 
response to an answer a while ago that you believed all 
this could be accomplished through open and free elec¬ 
tions. Your answer now seems to imply that you do 
not so believe. 

Mr. Kutcher: It could be accomplished if the mi¬ 
nority of capitalists consent to it. If they don’t con¬ 
sent to it, then the majority must use force in order to 
enforce its will. 

Mr. Elzroth : Do you believe then that unless the 
commissions, 2 so to speak, of this minority who now 
holds control through a conspiracy does not adhere to 


2 “commissions 7 ’ should read “■wishes,” (See J. App. 136). 
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the doctrines that you espouse, that force then will be 
necessary and justifiable ? 

Mr. Kutcher: Yes, sir. 

Mr. Elzroth: Even though you do not meet with 
success in the elections, you believe that that ultimately 
may become necessary? 

Mr. Kutcher: It may he necessary. 

Again he repeated this belief (J. App. 101-102): 

Mr. Elzroth: You have definitely stated that at 
some point along this escalator of progress you are 
discussing, revolution would be justified because there 
would be an apparent majority. At what point would 
that occur? 

Mr. Kutcher: Nobody can make any exact predic¬ 
tions like that. 

Mr. Elzroth: Somewhere around that time, when 
you are convinced in your own mind that the majority 
of people believe as you do that they are somehow pre¬ 
vented from expressing their opinion through the ballot 
box, then you would consider revolution justified? 
When the majority would be prevented from expres¬ 
sing their opinions through the normal electoral proc¬ 
esses—do you believe that will be so ? 

Mr. Kutcher : It has happened in instances of suc¬ 
cessful election the Socialist delegates were not per¬ 
mitted to take their seats. 

Appellant also testified that he read the “Militant,” the 
regular publication of the Socialist Workers Party and that 
he was “in full agreement with the statements contained in 
the Militant” (J. App. 86). As was brought out at the 
hearing before a panel of the Loyalty Review Board, the 
“Militant” has editorially stated: 

While relying primarily on mass actions, propaganda 
and advocation as the means for furthering its revolu¬ 
tionary aim, the Party will also participate in electoral 
campaigns, although at all times contending against the 
fatal illusion that the masses can accomplish their 
emancipation through the ballot box. (J. App. 134.) 

This dogma was reaffirmed in another editorial in the 
Militant: 
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The belief that in such a country as the United States 
we live in a free democratic society in which funda¬ 
mental economic change can he effected by persuasion, 
by education, by legal and purely parliamentary meth¬ 
ods, is an illusion. (J. App. 133.) 

On October 11, 1943, the Deputy Administrator of the 
Veterans Administration in charge of Branch Office No. 3, 
issued his decision to remove appellant. The notice to ap¬ 
pellant states: 

* * * decision has been made to remove you from em¬ 
ployment with the Veterans Administration. All evi¬ 
dence of record, including the testimony presented at 
your hearing, has been fully considered and reasonable 
grounds exist for belief that you are disloyal to the 
Government of the United States, in accordance with 
standards set forth in Executive Order No. 9835 dated 
March 21, 1947. (J. App. 28-29.) 

The letter also notified appellant that he had a right to 
appeal either personally to the Administrator of the Vet¬ 
erans Administration or to the Veterans Administration 
Loyalty Board of Appeals at the central office in Washing¬ 
ton, D. C., and that pending the appeal he would not be re¬ 
moved but would be suspended without pay, in accordance 
with Departmental regulations (J. App. 29). 

Appellant appealed to the Administrator, upon the rec¬ 
ord made before the Branch Loyalty Board, and, pending 
appeal, was suspended without pay. (J. App. 53a.) On 
December 17, 1948, the Chairman of the Loyalty Review 
Board announced a new directive, making it mandatory to 
remove any employee who was found to be a current mem¬ 
ber of an organization which the Attorney General has des¬ 
ignated as advocating the overthrow of our constitutional 
form of government within the meaning of Section 9A of 
the Hatch Act. (J. App. 31-34). 3 On December 29, 1948, 
the appellant was informed that the Administrator of the 


3 In this classified list, the Attorney General designated the Communist 
Party, U.S.A., the Communist Political Association, the Socialist Workers 
Party, and the Young Communist League as organizations which “seek to 
alter the form of government of the United States by unconstitutional means ’ ’. 
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Veterans Administration had affirmed the suspension action 
because of appellant’s membership in a designated organi¬ 
zation (J. App. 30-31). 

Appellant’s suspension from duty and pay was continued 
pending his appeal to the Loyalty Review Board of the 
Civil Service Commission (53b). On March 31, 1949, his 
appeal was heard by a panel of the Loyalty Review Board 
(J. App. 120-142). The Board based on the record below 
as well as additional testimony, affirmed appellant’s dis¬ 
charge on the ground of his continuous and active member¬ 
ship in the Socialist Worker’s Party (J. App. 34-35). On 
April 29, 1949, appellant was notified by the Veterans Ad¬ 
ministration that he w T as removed from its payroll, ending 
his suspension without pay (J. App. 53b). 

This suit was commenced on February 9, 1950, against 
the Administrator of Veterans Affairs, the Attorney Gen¬ 
eral, and the members of the Civil Service Commission and 
of the Loyalty Review Board. The complaint alleges in 
substance that the appellant’s discharge is illegal because: 

(1) His removal was not effected in accordance with the 
provisions of Executive Order 9835, Section 9A of the 
Hatch Act, or Section 14 of the Veterans Preference Act; 
and 

(2) Section 9A of the Hatch Act and Executive Order 
9835 in terms and as applied in effecting his removal are 
unconstitutional. 

The case was submitted for decision below on cross¬ 
motions for summary judgment. The District Court ruled 
that the appellant’s removal was supported by the finding 
of the Branch Loyalty Board 4 that “all evidence of record, 
including the testimony presented at this [your] hearing, 
has been fully considered and reasonable grounds exist for 
belief that you [appellant] are disloyal to the Government 
of the United States.” The court therefore found it unnec¬ 
essary to pass upon the validity of the ground given for 

4 The opinion refers to this as the action of the Branch Board, but it is both 
the action of that Board and the decision of the Deputy Administrator in 
charge of Branch Office 3 (J. App. 28). 
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appellant's discharge by the Administrator of the Veterans 
Administration and the Loyalty Review Board of the Civil 
Service Commission. The court accordingly dismissed the 
complaint. 

On this appeal, appellant argues that the evidence of 
appellant's personal beliefs, on the basis of which he was 
suspended by the Branch Office, is irrelevant and immate¬ 
rial because the proceedings before the Branch Loyalty 
Board, resulted, he says, only in a recommendation to the 
Administrator of the Veterans Administration. Appellant 
therefore contends that the validity of his discharge must 
be tested by the grounds given for his discharge by the 
Administrator. We submit that the record in the case 
speaks for itself, and appellant cannot set aside his dis¬ 
charge unless he can show that there is no basis in the rec¬ 
ord of the administrative proceedings to support his dis¬ 
charge. He cannot do so, because his removal is amply 
supported by the proceedings in the Branch Office where 
he was employed, and from which he was suspended with¬ 
out pay, pending further administrative appeals. 

STATUTES AND REGULATIONS INVOLVED 

In addition to the statutes and regulations referred to at 
page 7 of appellant's brief, the following regulations in 
relevant part are involved: 

5 C.F.R. (1949 ed.) 220.1: 

§220.1 Directive I; general instructions — (a) Es¬ 
tablishment of department and agency loyalty boards. 
In accordance with Executive Order 9835 (3 CFR, 1947 
supp.) the head of each department and agency shall 
establish a department or agency loyalty board, each 
of which shall be composed of not less than three im¬ 
partial persons of the department or agency concerned, 
whose duties it shall be to adjudicate loyalty cases in¬ 
volving incumbent and excepted employees and ex¬ 
cepted applicants. 

• • • 

(b) Issuance of procedural instructions. The head 
of each agency shall prescribe procedures for the ad¬ 
judication of loyalty cases on incumbent and excepted 
employees and excepted applicants within the agency 
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which shall be consistent with the Executive order and 
the directives contained in this part, and shall be sub¬ 
mitted to the Loyalty Review Board for its approval. 

• • • 

(c) Suspension and removal. In order to obtain uni¬ 
formity and coordination of policies and procedures 
among the several agencies and to afford equal treat¬ 
ment to veterans and non-veterans, employing agencies 
should not suspend any employee until after a deter¬ 
mination of an unfavorable nature (subsequent to the 
serving of a notice of proposed removal action and 
reply, if any, and hearing, if held) has been made by a 
board, except in cases where the circumstances are such 
that the retention of the employee in an active duty 
status may be detrimental to the interests of the Gov¬ 
ernment. • • • 

• • • 

In the further interest of uniformity of policies and 
procedures and equality of treatment of employees, no 
employee who pursues his appeal diligently shall be re¬ 
moved until the Loyalty Review Board makes its deter¬ 
mination. Such employees may, however, be carried in 
a suspended status until such determination is made. 

Veterans Administration, Technical Bulletin 5-85, June 
29, 1948, is printed in relevant part as an Appendix to this 
brief, infra, pp. 19-24. 

SUMMARY OF ARGUMENT 

I. 

The legality of appellant’s discharge is supported by the 
proceedings before the branch loyalty board and the de¬ 
cision of the Deputy Administrator in charge of Branch 
Office No. 3, where appellant was employed, suspending 
him without pay, in accordance with applicable law and 
regulations, pending further administrative appeals. Ap¬ 
pellant does not challenge the validity of the grounds upon 
which the decision of the Deputy Administrator was based. 
The decision to remove the appellant, modified to a suspen¬ 
sion pending appeal, was placed on the ruling that on all 
the evidence reasonable grounds exist to believe him dis- 
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loyal, in accordance with Executive Order 9835. There is 
ample evidence in the record to support this ruling. Its 
validity is controlled by the decision of this Court in 
Bailey v. Richardson, 86 App. D. C. 248,182 F. 2d 46. 

Appellant’s argument that the proceedings in the Branch 
Office resulted only in a recommendation to the Adminis¬ 
trator is answered by the record. The Branch Office pro¬ 
ceedings resulted in appellant’s suspension without pay by 
the Deputy Administrator. The authority of the Deputy 
Administrator to take this action cannot be questioned. It 
is authorized by Executive Order 9835, by the regulations 
of the Civil Service Commission, and by the regulations of 
the Veterans Administration. None of the cases cited by 
appellant involve an initial decision that was effective pend¬ 
ing final administrative decision. 

Even if the appellant should show that the final admin¬ 
istrative decision to discharge him was placed on an errone¬ 
ous ground, the most this Court could do would be to send 
the case back for reconsideration before the Administrator, 
but the decision of the Deputy Administrator suspending 
appellant without pay, pending the decision of the Admin¬ 
istrator, would remain untouched and in full force and ef¬ 
fect. 

n. 

Section 9A of the Hatch Act is constitutional on its face 
and as applied to the appellant, and the appeal decision of 
the Administrator and of Loyalty Review Board, based 
thereon, are valid. We do not think it is necessary to pass 
upon the questions raised by appellant in regard to Section 
9A of the Hatch Act, since the case can be disposed of on 
the grounds set forth in point I. If the court should reach 
the question, Section 9A of the Hatch Act is constitutional 
on its face. Congress and the Executive have full power 
to regulate the Federal civil service by establishing an em¬ 
ployment qualification of loyalty to the constitutional form 
of Government of the United States. Appellant’s objection 
to section 9A as applied to him rests upon his claim that a 
federal employee has a right to a hearing in the nature of 
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a due process hearing before he can be discharged. But 
this right is not granted by the Fifth Amendment; Section 
9A of the Hatch Act does not contain any express require¬ 
ment for a hearing; and the procedural requirements of 
Section 14 of the Veterans Preference Act were met. The 
Attorney General’s determination that membership in cer¬ 
tain organizations is a cause for discharge is a matter 
wholly within the discretion of the executive, and is not 
subject to judicial review. The courts will not review an 
administrative determination of what constitutes cause for 
discharge. Appellant cannot claim lack of notice since he 
knew that membership in the organization to which he be¬ 
longed was deemed a disqualification for federal employ¬ 
ment by the Executive. 


ARGUMENT 

I. The Legality of Appellant's Discharge Is Supported by the 
Proceedings Before the Branch Loyalty Board and the 
Decision of the Deputy Administrator in Charge of Branch 
Office No. 3. Where Appellant Was Employed. Suspending 
Him Without Pay, in Accordance With Applicable Law 
and Regulations, Pending Further Administrative Appeals. 

Appellant was suspended without pay pending further 
administrative appeal after a full hearing and opportunity 
to meet the charges against him. Appellant does not chal¬ 
lenge the fact that his suspension was made in accordance 
with Executive Order 9835, and the regulations thereunder. 5 
His brief in effect concedes that this is so by directing its 
attack solely upon the subsequent administrative proceed¬ 
ings. 

Appellant’s suspension was not based upon his member¬ 
ship in the Socialist Worker’s Party; that was only one 
item of evidence considered by the Deputy Administrator 
and the Branch Loyalty Board. The decision to remove 
him, modified to a suspension pending appeal, was in terms 
of Executive Order 9835, placed on the ruling that “on all 
the evidence, reasonable grounds exist” to believe him dis- 

5 It ia also undisputed that the suspension was in accord with the procedure 
of section 14 of the Veterans Preference Act, 5 TLS.C. 863. 
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loyal (J. App. 28-29). There is ample evidence to support 
this ruling. In his testimony before the Branch Loyalty 
Board, appellant advocated the overthrow of the Govern¬ 
ment by unconstitutional means of force and violence, when 
the judgment of the organization to which he belonged jus¬ 
tified the use of force and violence as a means to achieve 
its ends. Appellant may be a foolish and harmless oppo¬ 
nent of our form of Government, but his folly and weakness 
are no excuse for his employment in the service of a Gov¬ 
ernment he condemns. 

In any event, appellant’s case is controlled by the deci¬ 
sion of this Court in Bailey v. Richardson, 86 App. D. C. 
248, 182 F. 2d 46, afiSrmed by an equally divided court, 341 
U. S. 918. See also, Carter v. Forrestal, 85 App. D. C. 53, 
175 F. 2d 364, cert, den., 338 U. S. 832; Baxter v. Pace, C.A. 
D.C., decided October 25,1951. 6 

Appellant seeks to avoid the nature of his case by argu¬ 
ing that the proceedings in the Branch Office resulted only 
in a recommendation to the Administrator of Veterans Af¬ 
fairs, and that it is the latter’s decision which must be 
tested here. The record answers this argument. The pro¬ 
ceedings in the Branch Office, including the hearing before 
the Branch Loyalty Board and the decision of the Deputy 
Administrator in charge, resulted in something more than 
a recommendation—appellant’s suspension without pay 
pending appeal to the Administrator. It was in form 
as well as fact, a decision, not a recommendation (J. App. 
28-29). It was in accordance with applicable procedure. 

Part II of Executive Order 9835 provides for the estab¬ 
lishment of the loyalty procedure within an agency, and 
section 4 expressly authorizes an appeal from an agency 
loyalty review board to the head of the agency, “under such 
regulations as may be designated by such head” (J. App. 
21). Furthermore, the Civil Service Commission regula¬ 
tions expressly authorize suspensions after an unfavorable 

6 These cases hold that the court’s jurisdiction on review of a discharge of 
a Federal civil service employee is confined to seeing whether the statutory 
procedure has been followed, and that the court has no jurisdiction to review 
grounds given for a discharge. 
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determination by an agency loyalty board, which is es¬ 
tablished, not to recommend, but to “adjudicate’’ loyalty 
cases 5 C. F. R. (1949 ed.) 220.1 (supra., p. 7). The 
head of the Veterans Administration issued regulations 
providing that a Deputy Administrator could remove an 
employee on the basis of the determination of the Branch 
Board, and that his removal would be modified to suspen¬ 
sion without pay pending appeal to the Administrator 
(Veterans Administration, Technical Bulletin 5-85, infra, 
P- 24). 

Since the proceedings in the Branch Office resulted in 
a decision that was immediately effective, although subject 
to appeal to the head of the agency, the cases cited by 
appellant at pages 13-15 of his brief are not in point. None 
of these cases involved an initial decision that became ef¬ 
fective pending appeal to the final administrative authority. 
On the contrary, in some of the cited cases, there was no 
initial or intermediate administrative decision, e. g., Securi¬ 
ties Exchange Commission v. Chenery, 318 U. S. 80. Where 
there was an initial decision, as in Sisto v. Civil Aeronautics 
Board, 86 App. D. C. 31, 197 F. 2d 47; and Bond Crown <£ 
Cork Co. v. Federal Trade Commission, 176 F. 2d 974, this 
decision was tentative only, and of no effect whatsoever, 
pending appeal to the final administrative authority, or 
head of the agency. 

Appellant’s emphasis upon the personal responsibility 
of the head of the agency to remove an employee on grounds 
of disloyalty is misplaced. Part II, Section 1(a) of Exec¬ 
utive Order 9835, expressly provides that the head of each 
agency shall be “ personally responsible for an effective 
program” and for “prescribing and supervising the loyalty 
determination procedures of his department or agency” 
(J. App. 20). There is nothing in the Executive Order 
which requires the head of the.agency to make the initial 
determination of disloyalty, and the Civil Service regula¬ 
tions authorizing suspension without pay upon the initial 
determination of an agency loyalty board or the appropri¬ 
ate officer (in this case, the Deputy Administrator of the 
agency in charge of the Branch office) are wholly consistent 
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with the Executive Order. It is true that Executive Order 
9835 refers to the determinations of loyalty boards as “rec¬ 
ommendations.” (J. App. 20) However, like the Civil Serv¬ 
ice regulations interpreting the term ‘ ‘ evidence ’ ’ in Execu¬ 
tive Order 9835, the regulations authorizing a binding de¬ 
termination by the agency loyalty boards have not been 
changed by the President since their issuance in 1948. They 
are not to be set aside unless “the error is clear.” Bailey 
v. Richardson, supra, 86 App. D. C. at 254, 182 F. 2d at 52. 
See also, Ashley v. Ross, C.A. D.C., decided August 2,1951. 
There is no clear error; on the contrary, the regulations 
are reasonable. 7 

Assuming arguendo only, that the decision of the Admin¬ 
istrator was placed on an erroneous ground, and that, as 
urged by appellant, the Administrator should have reviewed 
the evidence before the Branch Board concerning appel¬ 
lant’s personal beliefs, this Court could do no more now 
than send the case back for reconsideration of the present 
administrative record. N.L.R.B. v. Pittsburgh Steamship 
Corp., 337 U.S. 657, 662; S.E.C. v. Chenery Corp., 318 TT.S. 
80, 95. And pending this reconsideration appellant would 
stand suspended without pay under the decision of the 
Deputy Administrator. 

In any case, regardless of the determinative effect of the 
proceedings in the Branch Office, they certainly constitute 
a part of the record upon which the appellant’s discharge 
is based. Universal Camera Corp. v. N.L.R.B., 340 U.S. 
474. Appellant cannot set aside the discharge, unless he 
can show that there is no valid ground in the record as a 
whole to support the discharge. Appellee may defend the 
judgment below “on any ground that appears in the rec¬ 
ord.” Oklahoma v. Civil Service Commission, 330 U.S. 
127,134, note 3. 

We submit, therefore, that appellant’s discharge is 
amply supported by the record of the proceedings in the 

7 Moreover, the initial decision to remove appellant was made by the Dep¬ 
uty Administrator in charge of Branch Office No. 3. There is no claim that 
he lacked authority to discharge employees of the Branch Office. 
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Branch Office where he was employed and the judgment of 
the district court should be affirmed. 

IL Section 9A of the Hatch Act Is Constitutional on Its Face 
and as Applied to the Appellant, and the Appeal Decision 
of the Administrator and of Loyalty Review Board, Based 
Thereon, Are Valid. 

Appellant’s suspension from duty became effective upon 
the decision of the Branch Loyalty Board, but he had a 
right under Executive Order 9835 and the regulations of 
Loyalty Review Board to appeal the decision. See 5 C.F.R. 
(1949) Parts 200-210; Executive Order 9835, Part III, J. 
App. 22. Appellant’s appeals to the Administrator and 
to the Loyalty Review Board were decided after the revi¬ 
sion of the regulations of the Loyalty Review Board, set 
forth in its memorandum of December IT, 1948 (J. App. 

33) . 8 In accordance with this new regulation, the appeal 
decisions were placed upon the ground that the appellant 
belonged to an organization which had been designated by 
the Attorney General as falling under the ban of Section 
9A. 9 Since the appellant admitted membership in the or¬ 
ganization, his discharge was ruled mandatory (J. App. 30, 

34) . We do not think it necessary to pass upon the conten¬ 
tions raised by the appellant in regard to section 9A of the 
Hatch Act since this case can be disposed of on the grounds 
set forth in Point I, above. Assuming, however, that we 
reach these questions, for the reasons indicated below, Sec¬ 
tion 9A of the Hatch Act, 5 U.S.C. 118j is constitutional on 
its face and as applied in the case at bar. 

8 The regulations as they now appear, making the distinction (5 C.F.R. 
(1949) 210.11, Appendix A, and 220.2), were applied by directive of the 
Commission after December 17, 1948, and published on December 31, 1948. 
13 F.R. 9361. 

9 Of the 133 organizations listed by the Attorney General as falling under 
Executive Order 9835 only five were designated as seeking “to alter the 
form of Government of the United States by unconstitutional means” and 
thereby coming under Section 9A of the Hatch Act 5 C.F.R (1949 Ed.) p. 205. 
It may be noted that followers of the dogma of the Socialist Workers Party 
were held to be guilty of advocating the overthrow of our constitutional form 
of Government by violence, under the Smith Act, 18 U.S.C. 2385. Dunne v. 
United States, 139 F. 2d 137, 148-149; certiorari denied, 320 U.S. 814. 
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A. Appellant's Attack Upon the Constitutionality of Section 9A on 

Its Face. Is Without Merit 

Section 9A of the Hatch Act is on its face a qualification 
for federal employment, laid down by Congress. Congress 
has full power to regulate federal service by establishing 
an employment qualification of loyalty to the constitutional 
form of Government of the United States. United Public 
Workers v. Mitchell, 330 U.S. 75; Garner v. Los Angeles 
Board of Supervisors, 341 U.S. 716, 720; Bailey v. Rich¬ 
ardson, supra, 182 F. 2d at 57. Unlike race or religion or 
membership in a political party espousing constitutional 
means, membership in an organization which advocates the 
overthrow of the form of the Federal Government by un¬ 
constitutional means is relevant to the qualifications for 
federal civil service. In Bailey v. Richardson, supra, this 
Court said: 

The Constitution makes the President responsible 
for the execution of the laws and makes the Congress 
responsible for the vesting of appointments in the 
executive branch. Those two authorities are, there¬ 
fore, responsible for the ability, the integrity, and the 
loyalty of the personnel of the executive branch. 

In Garner v. Los Angeles Board of Supervisors, supra, 
the Supreme Court said (pp. 720-721): 

We assume that under the Federal Constitution the 
Charter amendment is valid to the extent that it bars 
from the city’s public service persons who, subsequent 
to its adoption in 1941, advise, advocate, or teach the 
violent overthrow of the Government or who are or 
become affiliated with any group doing so. The pro¬ 
visions operating thus prospectively were a reasonable 
regulation to protect the municipal service by estab¬ 
lishing an employment qualification of loyalty to the 
State and the United States. 

See also, Joint Anti-Fascist Refugee Committee v. Clark, 
177 F. 2d 79, 84, (reversed on other grounds, Joint Anti- 
Fascist Refugee Committee v. McGrath, 341 U.S. 123) 
where this Court said: 
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We do not doubt validity of Section 9A of the Hatch 
Act. Congress may prescribe qualifications of gov¬ 
ernment employees and attach conditions to their em¬ 
ployment. Friedman v. Schwellenbach, 1946, 81 TT.S. 
App. D.C. 365, 159 F. 2d 22, 24, certiorari denied, 330 
U.S. 838, 67 S. Ct. 979, 91 L. Ed. 1285. 

Bailey v. Richardson, supra, disposes of any arguments 
that Section 9A must meet the tests of due process, clear 
and present danger or vagueness and indefiniteness. The 
cases cited by appellant, which do not involve federal or 
state employment, are irrelevant. 

B. Section 9A as Applied in the Case at Bar, Is Valid 

Appellant argues that if Section 9A of the Hatch Act is 
held constitutional on its face, it was applied to him in an 
illegal way. He argues that he could not be discharged 
for holding membership in an organization banned by Sec¬ 
tion 9A, unless he was allowed to show that the organiza¬ 
tion in question did not advocate the overthrow of the form 
of our Government by unconstitutional means or, if it did, 
that he did not know of its illegal character. The determi¬ 
nation of the Attorney General that the organization is 
subversive within the meaning of Section 9A of the Hatch 
Act cannot, he says, be used as evidence of his personal dis¬ 
loyalty. In sum, appellant claims that a Federal employee 
has a right to a hearing in the nature of a due process hear¬ 
ing, before he can be discharged. 

Appellant cannot secure this right on the basis of the 
Fifth Amendment. In Bailey v. Richardson, supra, this 
Court said: 

We hold that the due process of law clause of the Fifth 
Amendment does not restrict the President’s discre¬ 
tion or the prescriptive power of Congress in respect 
to executive personnel. (86 App. D.C. 253, 182 F. 2d 
at 50.) 

Appellant next contends that he is entitled to show the 
nature of the illegal organization under Executive Order 
9835, which provides that an employee whose loyalty is in 
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question shall be given a hearing. But the hearing re¬ 
quired by this Executive Order is not in the nature of a 
due process hearing and, under the Executive Order, the 
evidence against a person accused of disloyalty is not fully 
disclosed to him, nor does he have any right to meet the 
charges by confrontation of witnesses or otherwise. 
Bailey v. Richardson, supra. 

Appellant next contends that Section 9A of the Hatch 
Act calls for a hearing. But Section 9A does not specify 
any procedure for the discharge of employees who are 
members of proscribed organizations. The directive of the 
Civil Service Commission making current membership in 
a proscribed organization mandatory cause for a discharge 
is therefore an interpretation of section 9A of the Hatch 
Act. It was issued at the direction of the Attorney Gen¬ 
eral of the United States. See 5 C.F.R. 210 (Appendix, 
1949 ed.), pp. 202-203. This interpretative regulation of 
the Civil Service Commission is not inconsistent with 
Executive Order 9835, for it has been in existence without 
modification by the President since December 1948. See 
Bailey v. Richardson, 86 App. D.C. at 248, 182 F. 2d at 52. 

Appellant relies upon the provision in the Executive 
Order with regard to evidence of membership in a pro¬ 
scribed organization constituting “one piece of evidence”. 
But this refers to “other cases” involving membership in 
organizations designated as subversive under Executive 
Order 9835, but not falling under the ban of Section 9A. 
5 C.F.R. (1949 Ed.) p. 203; see Note 9, supra. In effect, 
after the Attorney General published the list of designated 
organizations, and under the interpretative bulletin of 
December 17, 1947, it became a condition of Federal em¬ 
ployment that no employee shall be a member of one of 
the listed organizations. Such conditions of Federal em¬ 
ployment are not subject to judicial review. Bailey v. 
Richardson, supra. It is established that the court will not 
review what constitutes cause for discharge of a Federal 
employee except as required by statute. Carter v. For- 
restal, supra. In the Carter case, this Court said: 
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* * • the courts have uniformly held that the admin¬ 
istrative determination by the employing agency of 
what constitutes cause for discharge will not be judi¬ 
cially reviewed. Keim v. United States, 177 U.S. 290 
(1900); Eberlein v. United States, 257 U.S. 82 (1921), 
aff’g 53 C. Cls. 466 (1918); White v. Berry, 171 U.S. 
366 (1898); Siskind v. Morgenthau, 152 F. 2d 286 (App. 
D. C., 1945); Hammond v. Hull, 131 F. 2d 23 (App. 
D.C., 1942), cert. den. 318 U.S. 777 (1943); Love v. 
United States, 108 F. 2d 43 (C.C.A. 8th, 1939), cert, 
den. 309 U.S. 673 (1940: Levine v. Farley, i07 F. 2d 
186 (App. D.C., 1939), cert. den. 308 U.S. 622 (1940)); 
United States ex rel. Taylor v. Taft, 24 App. D.C. 95 
(1904), writ of error dismissed 203 U.S. 461 (1906). 10 

Appellant’s reliance upon Garner v. Los Angeles Board 
of Supervisors, supra, and Gerende v. Election Board, 341 
U.S. 56 is misplaced. Those cases suggest that loyalty 
oaths may require knowledge on the part of the affiant of 
the disloyal character of an organization. There was no 
announced list of prohibited organizations in either of 
these cases. In the case at bar, proof of appellant’s knowl¬ 
edge is supplied by the Attorney General’s publicly 
announced designation of the Socialist Workers Party as 
an organization within the ban of Section 9A. Appellant’s 
objections to the legality of the method of the designation 
are immaterial to this issue of knowing membership in a 
designated organization. Whether the designation was 
right or wrong, he had notice of it. 

Appellant admits knowledge of the designation (J. App. 
57); he therefore knew that his membership in a particular 
organization was deemed to be in conflict with his qualifica¬ 
tions for federal employment, before he was removed from 
his employment on that account. He was squarely put on 
actual notice by an “announced” ruling, that is surely 
enough to satisfy any requirement of scienter. Screws v. 
United States, 325 U. S. 91, 104. 

10 Appellant cannot show any violation of section 14 of the Veterans ’ Pref¬ 
erence Act. He was accorded an opportunity to answer the charges; his com¬ 
plaint goes to the weight given to the evidence against him. But it is 
settled that this Court will not review the weight of the evidence upon which 
the discharge of a federal employee is based. Carter v. Forrestal, supra. 
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In any event, his testimony at both administrative hear¬ 
ings, indicates his knowledge of the subversive character 
of the organization in which he took and continues to take 
an active role. 


CONCLUSION 

For the foregoing reasons, it is respectfully submitted 
that the judgment below should be affirmed. 

Holmes Baldridge 

Assistant Attorney General 

Charles M. Irelan 
United States Attorney 

Of Counsel: 

Edward H. Hickey 
Joseph Kovster 

Attorneys, Department of Justice 
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APPENDIX 

TB 5-85 

Veterans Administration Technical. Bulletin 

Washington 25, D. C. June 29,1948 

PROVISIONS GOVERNING ADJUDICATION OF 
EMPLOYEE LOYALTY CASES UNDER 
EXECUTIVE ORDER 9835 

Paragraph 

Purpose. 1 

Scope. 2 

Policy . 3 

Standard for Removal. 4 

Authority . 5 

Submission to the Federal Bureau of Investiga¬ 
tion of Derogatory Information on Employees 6 

Loyalty Boards. 7 

Loyalty Board of Appeals. 8 

Preliminary Procedure. 9 

Limitations on Suspension Action Pending Deci¬ 
sion by Removal Authority. 10 

Notice of Proposed Removal Action. 11 

Employee’s Reply to Notice of Proposed Re¬ 
moval Action. 12 

Hearing Before Loyalty Board. 13 

Conclusions, Recommendations, and Determina¬ 
tion of Loyalty Board After Hearing. 14 

Action of Removal Authority. 15 

Appeals to Administrator Considered by 

Loyalty Board of Appeals. 16 

Decision and Action by the Administrator. 17 

Appeal to Civil Service Commission Loyalty Re¬ 
view Board. 18 

Resignations. 19 

Safeguarding Confidential Information in Loy¬ 
alty Cases. 20 

Procedure in Cases of Separation, Transfer, or 

Conversion .*. 21 
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Records, Files, and Reports of Investigation to 


Be Maintained in Central Office. 22 

References . 23 

Rescission. 24 


1. Purpose . The regulations and directives duly pro¬ 
mulgated by, and under the authority of, the Loyalty Re¬ 
view Board, in accord with the provisions of Executive 
Order 9835, as set forth in title 5, chapter II, Code of Fed¬ 
eral Regulations (13 F. R. 253), constitute the basic and 
controlling regulations to govern all loyalty adjudication 
procedures in the VA. The following statement of proce¬ 
dures is therefore promulgated in accordance therewith. 
• ••••••••• 

5. Authority 

a. Removal authority as used in this technical bulletin 
refers to the official who has authority to determine 
whether an employee will be removed on the grounds of 
disloyalty as defined in this technical bulletin. This may 
or may not be the same official as the one who has authority 
to sign the daily face sheet authenticating the SF-50, Noti¬ 
fication of Personnel Action. It is to be noted that the 
departmental personnel officer and Managers of field sta¬ 
tions are not removal authorities within the meaning of 
this technical bulletin. 

Categories of personnel Removal authority 1 

Departmental Personnel 

In Central Office 

(1) Assistant Adminis- Administrator 
trators 

(2) All Others Assistant Administrator for 

Personnel with concurrence 
of Assistant Administrator 
concerned 

l It is to be noted that the removal authorities indicated herein are for the 
purposes of loyalty removal only. 
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Field Service Personnel 

In branch offices 

(1) Deputy Adminis- Administrator 

trators 

(2) All Others Deputy Administrator 

• *••#••••• 

10. Limitations on Suspension Action Pending Decision 
to Remove by Removed Authority. Employees will not be 
suspended from duty and pay status, pending a decision 
as to removal by the appropriate removal authority under 
the adjudication processes described in paragraphs 9 
through 15 herein, except under the following conditions: 

a. Circumstances are such that the employee’s retention 
in an active duty status might result in damage to Govern¬ 
ment property, would be otherwise detrimental to the in¬ 
terest of the Government, or would be otherwise injurious 
to the employee, his fellow workers, or the general public. 

b. The employee cannot be temporarily assigned to 
duties in which these conditions would not exist. In such 
exceptional cases, the employee will be placed on annual 
leave provided that he has sufficient annual leave to his 
credit; otherwise, he will be suspended for such period or 
periods as the circumstances warrant. It is to be noted 
that the provisions of this paragraph apply whether or not 
the employee is a veteran preference eligible. 
*••••••••• 

14. Conclusions, Recommendations, and Determination 
of Loyalty Board After Hearing 

a. After the hearing proceedings are concluded, the 
board will consider all the facts in the case and determine 
what its conclusions and recommendations are to be. In 
its deliberation, the board will take into consideration the 
fact that the employee may have been handicapped in his 
defense by the nondisclosure to him of confidential infor¬ 
mation and by the lack of opportunity to cross-examine 
persons constituting such sources of information. When 
the board’s deliberations have been completed, its conclu- 


i 
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sions and recommendations will be put into writing and re¬ 
main a permanent part of the record in the case. Where 
there is disagreement among the members of the board, 
specific conclusions and recommendations of each board 
member will be indicated. In addition, the board will make 
a written determination signed by the members of the 
board which will state that, on all the evidence, reasonable 
grounds exist for belief that the employee is or is not dis¬ 
loyal to the Government of the United States. The deter¬ 
mination will be made a permanent part of the record of 
the case. The board will then submit the complete record 
in the case to the removal authority having jurisdiction 
over the matter. 

b. Where the employee is in the field service and author¬ 
ity to effect removal on grounds of disloyalty is vested in 
the Central Office or in a branch office, the loyalty board 
will submit the complete record of the case including the 
board’s conclusions and recommendations to the removal 
authority having jurisdiction through the Manager con¬ 
cerned (where applicable) and/or the Deputy Administra¬ 
tor concerned (where applicable). 

15. Action of Removal Authority 

a. After giving full and impartial consideration to the 
complete record of the case, the removal authority having 
jurisdiction will take the necessary action. 

b. The removal authority will be bound by the board’s 
determination. He may, however, refer the case to the Ad¬ 
ministrator of Veterans Affairs with the recommendation 
that it be reviewed by the Central Office Loyalty Board of 
Appeals, in accordance with the provisions of paragraphs 
16 and 17. 

c. If the decision is favorable to the employee , he will be 
notified promptly by letter, bearing the signature of the 
removable authority, of the favorable determination in his 
case. Such letter will be transmitted to the employee by 
registered mail unless personal delivery is more expedi¬ 
tious. Where the removal authority is in an organization 
level (Central Office or branch office) above that in which 
the employee works, a copy of the letter will be furnished 
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the head of the intermediate organizational level or levels 
(branch office of field station) concerned. 

d. If the decision is to remove the employee on grounds 
of disloyalty, the employee will be notified of the decision 
by letter bearing the signature of the removal authority. 
Such letter will be transmitted to the employee by regis¬ 
tered mail with return receipt requested unless personal 
delivery with signed receipt is more expeditious. Where 
the removal authority is in an organizational level (Central 
Office or branch office) above that in which the employee 
wmrks, a copy of the letter will be furnished the head of the 
intermediate organizational level or levels (branch office 
or field station) concerned. This letter will be dated and 
set forth the following statements of information: 

(1) The decision to remove. 

(2) That the decision is in connection with the previous 
notice of proposed removal action and that the em¬ 
ployee’s defense to the charges has been considered. 

(3) That, on all the evidence, reasonable grounds exist 
for belief that the employee is disloyal to the Gov¬ 
ernment of the United States. 

(4) That the decision is subject to the employee’s appeal 
to the Administrator, written, telephonic, or tele¬ 
graphic notice of which must be received not later 
than 10 calendar days from the date of receipt by 
the employee of the notice of decision; and that any 
such notice of appeal must be submitted to the re¬ 
moval authority for transmittal to the Adminis¬ 
trator. 

(5) That in connection with appeal to the Administrator, 
he has the right to appear personally before the VA 
Loyalty Board of Appeals in Central Office. 

(6) That if he does not submit a written notice of appeal 
within the time specified, his removal will be effected 
on a specified date, due regard being given to the 
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30-day advance notice contained in the notice of pro¬ 
posed removal action. 1 

(7) Whichever is applicable: (a) That, if he has not al¬ 
ready been suspended from duty and pay, he is being 
suspended immediately, which suspension will be 
continued for 10 days or, in case he appeals, until 
the Administrator renders his decision; or (b) that, 
if he has already been suspended from duty and pay 
in accordance with paragraph 10, his suspension is 
continued for 10 days or, in case he appeals, until 
the Administrator renders his decision. 

• ••••••••• 


i If there are extenuating circumstances which would prevent the employee 
from submitting his notice of appeal within the time specified, the removal 
authority having jurisdiction will, upon written request of the emplyee or a 
person acting in his behalf, grant permission for a reasonable delay in the 
submission of the notice of appeal. 
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Appellees. 
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Interest of American Civil Liberties Union as 
Amicus Curiae 

The objective of the American Civil Liberties Union, 
a nationwide nonpartisan organization, is the advance- 
7nent of the fundamental democratic liberties guaranteed 
by the Constitution. At stake in the instant appeal are 
the important principles of the individual’s protection 
against arbitrary governmental power, and the mainte¬ 
nance of freedom of opinion and association against 
unreasonable and needless suppression. In depriving 
appellant of employment and of many future opportunities 
for a livelihood, the Government has abandoned the objec- 
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tive of protecting the United States against possible 
dangers, and is penalizing and restraining unorthodox, 
but wholly non-dangerous, opinions. 

The American Civil Liberties Union does not, of course, 
support the particular opinions allegedly advocated by 
the Socialist Workers Party, to which appellant belongs; 
the Union is attacking Governmental restraint of these 
opinions, regardless of their merit, because of its con¬ 
cern for the principle of freedom of opinion, as the 
guarantee of freedom for all individuals to hold the 
views they prize. 

* * • • * 

We wholly agree with appellant’s argument that the 
validity of his dismissal depends upon the validity of the 
ground given for it by the Administrator of Veterans’ 
Affairs, which was violation of section 9A of the Hatch 
Act, and that the Court cannot uphold appellant’s dis¬ 
charge upon the basis recommended by the Branch Office; 
namely, reasonable grounds for belief in his disloyalty 
under Executive Order 9835. However, since the validity 
of appellant’s discharge under the Executive Order has 
been argued by appellee and many of the problems pre¬ 
sented by the Order and the Hatch Act are similar, we 
shall not only argue the validity of the discharge under the 
Hatch Act, but shall indicate why it would have likewise 
been invalid if the Administrator had come to the conclu¬ 
sion that the Branch Office recommended under Executive 
Order 9835. 

Questions to be Argued by Amicus 

Whether appellant’s discharge violated the Fifth 
Am endment’s guarantee of due process of law, because it 
was based upon an arbitrary determination without a 
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hearing that the organization to which he belongs advo¬ 
cates overthrow of the government. 

Whether appellant’s discharge violated the First and 
Fifth Amendments, because it and the regulation author¬ 
izing it unreasonably restrain the rights to freedom of 
opinion and association. 


Facts 

The facts are stated in the briefs of the parties. 

Summary of Argument 

1. The most recent decision of the United States 
Supreme Court concerning discharges from Government 
employment on ideological grounds ,—Adler v. Board of 
Education of the City of New York / establishes that due 
process of law should have been accorded in the procedure 
for determining upon appellant’s discharge. The question 
before the Court in the Adler case was the constitution¬ 
ality of the method prescribed by a New York statute for 
determining whether a person was prima facie disqualified 
for public school employment because of membership in 
an organization advocating overthrow of the government. 
The question in the case at bar of whether due process 
was required in determining whether appellant was subject 
to discharge under the Hatch Act for membership in such 
an organization is in substance indistinguishable, and the 
Court’s view that the requirements of due process applied 
in a proceeding under the New York statute is controlling 
here. 

2. The exception to the governance of due process 
found in the ordinary discharge case, which was relied 


1 Oct. Term 1951, No. 8; decided March 3, 1952. 
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upon by this Court in Bailey v. Richardson / should not 
be regarded as an apposite precedent for an ideological 
discharge. Justification for the exception in terms of the 
unrestricted discretion customary in exercises of the tradi¬ 
tional executive dismissal powers, is lacking in discharges 
under the Hatch Act or Executive Order 9835. For these 
discharges are neither an exercise of the traditional execu¬ 
tive power to express personal preferences or to improve 
the efficiency of the department, nor are they related 
merely to the internal management of the departments. 
Rather, ideological discharges, such as appellant’s, origi¬ 
nate in a broad Governmental program of ideological 
control for the general welfare, whose impact upon the 
individual requires the procedural safeguard of due process 
of law customary in imposing such controls. 

Further, the rule in an ordinary discharge case is not 
here applicable because of the far greater injury inflicted 
by an ideological discharge, in that it imposes a permanent 
proscription from governmental employment and a stigma 
of grave consequence. 

3. Under recent Supreme Court opinions, a discharge 
from Government employment under an ideological quali¬ 
fication, as in the case at bar, must be deemed a restraint 
on the rights to freedom of opinion and association pro¬ 
tected by the First and Fifth Amendments, and must 
therefore conform to the standard of reasonableness 
exacted by the First Amendment and by the due process 
guarantee of the Fifth. To parallel and implement the 
substantive due process guarantee already enforced by 
the Supreme Court in regard to ideological discharges, and 
also to prevent an arbitrary restraint on these significant 
First Amendment rights without sufficient regard for 

2 86 App. D.C. 248, 182 F. 2d 46, involving a discharge under Executive 
Order 9835. 



factual .justification, procedural due process must be 
accorded in determining whether an individual is subject 
to discharge under an ideological qualification. 

The restraint imposed on First Amendment rights by 
an ideological discharge is another important basis for 
distinguishing it from an ordinary discharge, and for hold¬ 
ing due process applicable in the former type of discharge 
regardless of the usage in the latter. 

4. Appellant’s discharge was not in accordance with 
due process of law because he was denied a hearing on the 
crucial issue of whether he was a member of an organiza¬ 
tion advocating overthrow of the government, within the 
ban of the Hatch Act, by virtue of his membership in the 
Socialist Workers Party. Even if the Administrator had 
discharged appellant under Executive Order 9835 instead 
of the Hatch Act, there would have been a failure of due 
process. For the Attorney General’s ex parte determina¬ 
tion that the Socialist Workers Party advocates overthrow 
is accepted as conclusive in 9835 proceedings, and would 
necessarily be of substantial, and indeed probably of de¬ 
cisive, importance, in any adjudication under the Order 
that appellant was disloyal. 

5. Use of the Attorney General’s determination as to 
the Socialist Workers Party, made ex parte and on undis¬ 
closed grounds, is defended by a claim of power for the 
Attorney General to act with complete arbitrariness, re¬ 
gardless of supporting facts. The Supreme Court ruled in 
Joint Anti-Fascist Refugee Committee v. McGrath, 3 that 
this immoderate arrogation of power is invalid, and it 
would in any event be untenable under established prin¬ 
ciples as to the scope of administrative discretion. 

*341 U.S. 123. 
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6. Assuming the most unfavorable view of the Socialist 
Workers Party that could find factual support, appellant’s 
discharge because of his membership therein violates the 
First and Fifth Amendments. The Party is fervently 
opposed to the present Russian regime. The danger of 
the Party resorting to force to accomplish its program of 
State ownership of industry is wholly fanciful, since the 
record indicates that force would be used, at the earliest, 
when the Party’s infinitesimal number of adherents in¬ 
creased several thousand fold to somewhere near a 
majority of the people in this country. Appellant poses 
no conceivable danger in his position in the Government, 
because of his Socialist Workers Party membership. His 
membership signifies nothing except the possession .of an 
idea, and an idea which presents no danger. 

Since the prohibition of Socialist Workers Party mem¬ 
bership for all government employees imposes, without 
justification, a broad restraint on the rights to freedom 
of opinion and association protected by the First and 
Fifth Amendments, appellant’s discharge on the basis of 
this prohibition is unconstitutional. The discharge is 
further unconstitutional because it inflicts without justifi¬ 
cation a serious deprivation on appellant, within the 
purview of the Fifth Amendment, by virtue of its effect 
on appellant’s reputation as well as his employment 
opportunities. 


7 


ARGUMENT 

I 

Appellant’s discharge is based upon an arbitrary 
determination without a hearing that his Socialist 
Workers Party membership constitutes membership in 
an organization advocating overthrow of the Govern¬ 
ment. His discharge therefore violates the guarantee 
of due process of law of the Fifth Amendment. 

This Court has not previously considered the pro¬ 
cedural prerequisites for a valid discharge under Section 
9A of the Hatch Act, on which appellant’s dismissal is 
based. 4 Insofar as this Court indicated in Bailey v. 
Richardson 5 that the due process requirement did not 
apply to dismissals under Executive Order 9835, we 
respectfully urge that this position be reconsidered, par¬ 
ticularly in view of the Supreme Court decisions since 
the Bailey case, if this Court desires to proceed further 
herein than the adjudication under the Hatch Act. 

A. Under the Supreme Court’s recent decisions, 
due process was required in the proceedings 
to determine whether appellant was subject 
to discharge for membership in an organiza¬ 
tion advocating overthrow of the Government. 

In Adler v. Board of Education of the City of New 
York, decided March 3, 1952, the United States Supreme 
Court had before it the question of the constitutionality 

4 The Court merely said in Joint Anti-Fascist Committee v. Clark, 177 F. 2d 
79, 84 (reversed on other grounds, 341 U. S. 123) that Section 9A was valid on 
its face, a proposition with which we have no disagreement. 

3 86 App. D.C. 248, 182 F. 2d 46. Its affirmance through an equal division of 
the Supreme Court (341 U. S. 918) cannot be taken as any expression of opinion 
by the Supreme Court. Hertz v. Woodman, 218 U. S. 205,213-214. 
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of the New York State laws providing for the discharge 
of public school employees. The New York statutes pro¬ 
vide that after the Board of Regents has determined on 
the basis of notice and hearing, with its determination 
subject to judicial review, that an organization advocates 
overthrow of the Government, membership in the organi¬ 
zation shall constitute prima facie evidence of disqualifica¬ 
tion for public school employment. The employee has the 
opportunity to rebut the presumption at a hearing, and 
a finding of his disqualification is subject to court review. 
With the provisions for hearing and review before an 
organization’s listing, the Court decided that the pre¬ 
sumption from membership in a listed organization is 
reasonable; and with particular emphasis on the safe¬ 
guard of hearing, with judicial review, for the individual 
to rebut the presumption of disqualification, the Court 
held that “the requirements of due process are satisfied”. 

The Court had no doubt that the Constitution compelled 
due process in the State’s procedure for determining 
whether or not an employee should be discharged under 
the ideological qualification established by the statute. 
This approach, foreshadowed in prior decisions dealing 
with Government employment,® as well as in established 
doctrine concerning Constitutional safeguards in the Gov¬ 
ernment’s regulations of its various institutions, 7 was also 
expressed in Garner v. Los Angeles Board.* There the 
Court likewise considered the due process requirement 
applicable to a discharge on ideological grounds, holding 
that a loyalty oath for municipal employees should be 

6 United Public Workers V. Mitchell, 330 U. S. 75, 95-102; see American 
Communications Association v. Dotids, 339 U. S. 382, 404-405, summarizing the 
Mitchell decision and explicitly discarding the “privilege” theory of Government 
employment. 

7 See, i.e., Hanncgan v. Esquire, 327 U. S. 146,156. 

8 341 U. S. 716. 
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interpreted in accordance with due process, and pointing 
out that due process prohibited an unreasonable inference 
of disqualification from membership (341 U. S. at pp. 723- 
724). There is in these opinions a disregard of the techni¬ 
cal distinction between 1 1 rights” and “privileges”. 
Instead there is a realistic acceptance of the serious dep¬ 
rivation the Government inflicts when it determines that 
a person is disqualified for a Government position on 
ideological grounds, with the consequent appropriateness 
of the due process protection in the discharge procedure. 

The question presented in the case at bar as to the pro¬ 
cedural requirements for a determination under the Hatch 
Act of whether an employee should be discharged because 
of membership in an organization advocating overthrow 
of the Government, is indistinguishable from the question 
in the Adler case as to a similar determination under New 
York law. We think it clear under Adler that due process 
was required in the proceedings against appellant. 

Due process is required for an ideological discharge 
regardless of its applicability in an ordinary discharge 
case. 

This Court indicated in Bailey v. Richardson that due 
process does not apply to discharges under the various 
new loyalty measures establishing ideological qualifica¬ 
tions for Government employment, because it has not been 
required in the ordinary type of discharge. But the unre¬ 
stricted discretion customarily allowed the Government 
when it exercises its traditional powers to dismiss em¬ 
ployees (see Bailey opinion), is inapposite in the discharge 
at bar. 

For an ideological discharge such as the instant one is 
not an exercise of the traditional executive power to 
express a personal preference as to subordinates or 
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judgment as to the efficiency or management of the depart¬ 
ments. Unlike the Lloyd-LaFollette Act, the Hatch Act 
did not merely impose restrictions on the manner of exer¬ 
cising this traditional power, but established a new type 
of program and directed the Executive Department to 
undertake a new type of determination. Discharges pur¬ 
suant to the Hatch Act are not “ordinary dismissals from 
government service” but are part of “machinery • # • 
publicly set up to comb the whole government service to 
discharge persons or to declare them ineligible for employ¬ 
ment.”® The Hatch Act relates to the broad interest in 
protection of the country against subversion, and the 
balance between national security and individual freedom, 
rather than merely the internal management of the depart¬ 
ments. As with all such measures 9 10 protection of individual 
freedom must be considered along with defense of security, 
and the customary safeguard of due process is required 
in controlling the Act’s impact upon the individual. Thus 
there is no justification in a Hatch Act proceeding for 
resort to the exception carved from due process with 
respect to exercises of the traditional executive powers to 
discharge employees. 

Further, a discharge under section 9A of the Hatch Act 
—or under Executive Order 9835—inflicts a different and 
more serious deprivation than an ordinary discharge, for 
it means much more than the loss of a job. In addition, 
as recently recognized by the Supreme Court in the Joint 
Anti-Fascist case, an ideological dismissal inflicts a stigma 
of grave consequence to the dischargee’s employment 

9 Joint Anti-Fascist Committee V. McGrath, 341 U. S. 123, 185, Jackson, 
concurring. Similar reasoning would be applicable to a discharge under Execu¬ 
tive Order 9835. Such discharges are not “discretionary discharges but dis¬ 
charges pursuant to an order having force of law.” (ibid.) 

10 See Dennis v. United States, 341 U. S. 494, 516; Garner v. Los Angeles 
Board, 341 U. S. 716. 723-724. 
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opportunities and general standing ; 11 and it imposes a 
permanent proscription from Government employment . 13 
When the Government inflicts an injury of such magnitude, 
it must act in accordance with the procedural safeguards 
embodied in due process of law. While the form of injury 
may be in some respects novel, “Due process is not con¬ 
fined in its scope to the particular forms in which rights 
have heretofore been found to have curtailed for want of 
procedural fairness. ’’ 13 

Finally, an ordinary discharge is not comparable to an 
ideological discharge because of the latter’s effect on First 
Amendment rights, which, as we shall show below, is 
another and sufficient basis for holding due process appli¬ 
cable in ideological discharges . 14 

B. Due Process was Required in the Proceedings 
to Determine Whether Appellant was Subject 
to Discharge for Membership in an Organiza¬ 
tion Advocating Overthrow of the Government, 
Because such a Determination Restrains the 
Rights to Freedom of Opinion and Association 
Protected by the First and Fifth Amendments. 

Membership in the Socialist Workers Party and similar 
organizations, as well as expression of the opinions advo- 

11 341 U. S. at pp. 139, 141 (Opinion of Burton, J.) ; at pp. 142-3 (Black, J„ 
concurring) ; at pp. 160-161 (Frankfurter, J., concurring) ; at pp. 175-180 
(Douglas, J., concurring) ; at p. 187 (Jackson, J., concurring). 

And see Shurtleff v. United States, 189 U. S. 311, 317, as to the importance of a 
discharge with a stigma, as compared to an ordinary discharge in the “interest 
of the service.” 

12 See Joint Anti-Fascist Committee v. McGrath, 341 U. S. at p. 181 (Douglas, 
J., concurring) ; at p. 185 (Jackson, J., concurring). The other Justices did 
not consider the effect of the discharge on future Government employment. 

n Joint Anti-Fascist Committee, 341 U. S. at pp. 173-4 (Frankfurter, J., 
concurring). 

l* The discharge of Republicans by Democrats and vice versa, mentioned in the 
Bailcv opinion, does not effect a permanent proscription from Government em¬ 
ployment and thus does not have the coercive effect upon First Amendment rights 
that, as we shall show, results from an ideological discharge. The traditional 
partisan discharge also, of course, does not carry the stigma of an ideological 
discharge. 
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eated through these mediums, obviously is discouraged 
by appellant’s discharge from Government employment 
on the basis that his Party membership brings him within 
the ban of the Hatch Act . 15 To threaten a person with 
the loss of his customary source of livelihood clearly is 
an effective means of coercion, and particularly so in the 
case of Government employment, considering “how largely 
it dominates the field of opportunity.” 16 

Accordingly, the Supreme Court, in American Communi¬ 
cations Association v. Douds , 17 —decided after this Court’s 
Bailey decision,—recognized that a discharge on ideolog¬ 
ical grounds must be deemed a restraint upon the freedom 
of opinion and association protected by the First and 
Fiftli Amendments, 1H and must therefore conform to the 
restrictions established by these Amendments. The Bonds 
case involved a statute denying the privilege of the 
facilities of the National Labor Relations Board to unions 
unless their officers took an Oath that they did not 
believe in overthrow of the Government and were not 
members of organizations so believing or of the Com¬ 
munist Party. To demonstrate that this denial of the 
privilege of using the National Labor Relations Board 
brought First Amendment rights into play, the Court 
held: 

“In drawing lines on the basis of beliefs and 
political affiliations * • * Congress has undeniably 
discouraged the lawful exercise of political freedoms 

w For fuller discussion of the impact of the discharge on associations and 
opinions, see infra, p. 22. 

16 Joint Anti-Fascist Committee v. McGrath, 341 U. S. 123, 185 (Jackson, J„ 
concurring). 

17 339 U. S. 382; discussed with approval in Dennis v. United States, 341 
U. S. 494. 507-8, 501, 503. 

18 The due process clause of the Fifth Amendment is to be considered a guar¬ 
antee of the First Amendment freedoms, the First Amendment in terms only 
applying to Congress. See United Public Workers v. Mitchell, 330 U. S. 75, 
95; Bailey v. Richardson, 182 F. 2d 46, 71, at n. 23 (Judge Edgerton dissenting). 
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as well * * *. By exerting pressures on unions 
to deny office to Communists, section 9(h) un¬ 
doubtedly * * * has the • * * necessary effect 
of discouraging the exercise of political rights pro¬ 
tected by the First Amendment. Men who hold 
union offices often have little choice but to renounce 
Communism or give up their offices. Unions which 
wish to do so are discouraged from electing Com¬ 
munists to office * * *. The fact that no direct 
restraint or punishment is imposed upon speech 
or assembly does not determine the free speech 
question. Under some circumstances indirect ‘dis¬ 
couragements undoubtedly have the same coercive 
effect upon First Amendment rights as imprison¬ 
ment, fines, injunctions, or taxes’ * * * the dis¬ 
tinction is one of degree and it is for this reason 
that the effect of the statute in proscribing beliefs 
* * * must be carefullv weighed * * (339 

IT. S. at pp. 393, 402, 409.) 

The Court held that since the effect of the statute thus 
was to curtail First Amendment rights, it therefore had 
to satisfy the test of reasonableness exacted by the Con¬ 
stitution for such a curtailment (339 U. S. at p. 399). 
And the Court made it clear that the denial of Government 
employment is subject to constitutional limitations in the 
same way as the denial at issue in the Douds case. For, 
referring to the case of United Public Workers v. Mitchell, 
330 U. S. 75, the Court pointed out in the Douds opinion: 
“We have previously had occasion to consider other 
statutes and regulations where the interests involved were, 
in large measure, like those now being considered” (339 
IT. S. at p. 404). The Mitchell case had involved the 
section of the Hatch Act prohibiting partisan political 
activity on pain of discharge from Government employ¬ 
ment; the Court had recognized that a discharge under 
that section worked “a measure of interference” with 
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constitutionally guaranteed political freedoms (330 U. S. 
at p. 95), and had upheld the discharge only because it 
satisfied the test of reasonableness established by the First 
Amendment and the due process clause of the Fifth 
Amendment. 1 ’ In the recent Adler opinion, the Court 
likewise applied the standard of reasonableness to New 
York’s provision for discharges from public school em¬ 
ployment on the basis of political belief or association. 30 

To parallel the substantive aspect of due process en¬ 
forced in these cases, the procedural aspect of the 
guarantee must be enforced in the application of an 
ideological qualification to an individual case, as in the 
instant suit. And the due process guarantee of regularity, 
carefulness, and fairness of procedure must be here effectu¬ 
ated to prevent the Government’s imposing a restraint on 
significant First Amendment rights arbitrarily and with¬ 
out sufficient regard for factual justification. 

Further, without a guarantee of fair procedure in ad¬ 
judications of Section 9A’s coverage, there would be a 
pervasive apprehension as to association with any organi¬ 
zation,—an apprehension which would extend the Act’s 
restraining effect to unjustifiable extremes. 21 Thus, pro¬ 
cedural due process in applying the Act to individual cases 
implements the substantive due process guarantee,—en¬ 
forced in Mitchell —that the Act will impose only a 
reasonable degree of restraint on First Amendment rights. 

19 330 U. S. 75, 95-102; and sec summary of Mitchell decision in Douds, 359 
U. S. at pp. 404-405. 

20 Adler v. Board of Education of the City of New York, decided March 3, 
1952. While the Court there considered whether the ideological qualifications 
imposed “reasonable terms” for employment without articulating its basis for 
utilizing this pest, it should he noted that the Court relied on both Mitchell and 
Douds. And in Garner v. Los Angeles Board, discussed supra, pp. 8-9, the Court 
likewise applied due process, relying on Mitchell. 

- 1 Compare Thornhill v. Alabama, 310 U. S. 88, 98, as to the restraint exerted 
by the “i>ervasive threat” of censorship; Thomas v. Collins, 323 U. S. 516, 535, 
as to the impairment of the right to assembly through a regulation which 
“blankets with uncertainty” the issue of whether assemblies are permissible. 
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C. The Guarantee of Due Process was not Ob¬ 
served in the Procedure for Determining Ap¬ 
pellant’s Discharge. 

Appellant’s discharge under the Hatch Act lacked due 
process because it was based on an ex parte determination 
without a hearing or any disclosure of its grounds, that 
his Socialist Workers Party membership made him a 
member of an organization advocating overthrow of the 
Government. 

It seems clear under the Supreme Court’s recent decision 
in Adler v. Board of Education (decided March 3, 1952) 
that the procedure here used is invalid. In holding that 
the method for discharge of public school employees at 
issue in Adler met “the requirements of due process”, the 
Court emphasized that the employee was accorded a hear¬ 
ing in which he could rebut the inference of disqualification 
for employment rising from his membership in a listed 
organization; this opportunity was an additional safe¬ 
guard besides the hearing which preceded the listing of 
the organization. The Court’s reasoning clearly points to 
condemnation of the procedure in appellant’s case, where 
there was no hearing on any aspect of the determination 
that membership in his organization should work a dis¬ 
qualification. 22 

Furthermore, the nature of the determination here in 
issue demonstrates that due process requires its ascertain¬ 
ment through a hearing. The trustworthiness and fairness 
of a finding on what the Socialist Workers Party advocates 
clearly depends on the completeness and accuracy of the 
evidence as to the Party’s conduct and expressions, and 
thus on the submission of the Government’s adverse infor¬ 
ms Such complete abrogation of the right to a hearing would have been uncon¬ 
stitutional even under the views of the dissenters in the Joint Anti-Fascist case 
(see 341 U. S. at p. 209). For the majority’s views, see appellant’s brief, 
pp. 30-32. 
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mation to the test of addition, explanation, or contradiction 
by the other side. A determination as to the Socialist 
Workers Party’s advocacy is typical of those concerning 
named parties or specific situations that are deemed to 
have a “quasi-judicial character”; in making them it is 
established that the interests of “the citizen shall be 
protected by rudimentary requirements of fair play. These 
demand ‘a fair and open hearing’ * • • with a reason¬ 
able opportunity to know the claims of the opposing party 
and to meet them.” 23 A determination of a “quasi-judicial 
nature” does not accord with due process “when the party 
does not know what evidence is offered or considered and 
is not given an opportunity to test, explain, or refute 

# © * 24 

The circumstance that the determination to discharge 
appellant for Socialist Workers Party membership was 
made in two steps and that the finding as to the Party 
would affect others than the appellant, does not diminish 
the necessity for a hearing on those issues of fact that 
could not otherwise be properly and fairly determined. 25 

Even if the Administrator had followed the recommenda¬ 
tion of the Branch Board and had considered appellant’s 
case under Executive Order 9835, the Attorney General’s 

- 3 Morgan v. United States, 304 U. S. 1, 14, 18-19. See Davis, The Require¬ 
ment of Opportunity to be Heard, 51 (1942) Yale L. J. 1093,1097. 

2-* Interstate Commerce Commission v. Louisville and Nashville R.R. Co., 
227 U. S. 88, 93-94. Besides a hearing on the organization’s program, appellant's 
knowledge of its purposes, which was a necessary condition for discharge under 
the Hatch Act (appellant’s brief, pp. 28-30 and see Adler decision, supra), could 
be appropriately determined only by a hearing. 

25 See Opp Cotton Mills v. Administrator, 312 U. S. 126, where a hearing was 
accorded to the manufacturers affected by a minimum wage determination for 
the textile industry, though a further order was necessary to imi>osc i>enalties on 
them individually. See also Morgan v. United States, cited supra, note 23, 
which involved a rate determination for stockyard services of 50 companies; sec 
Brozcning v. Hooper, 269 U. S. 396, 405; Londoner v. Denver, 210 U. S. 373, 
385-386. And consider Bowles v. Willingham. 321 U. S. 503, 519-521, where 
landlords had the right to a hearing on rent ceilings for an area, upon judicial 
review of the ceilings. In the case at bar there is not of course, as there was 
in Bowles, justification in terms of emergency for postponing the hearing until 
judicial review of the order. 
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determination that the Socialist Workers Party advocated 
overthrow of the Government would have been accepted as 
conclusive (J. A. 59-60, 79-SO). And, as admitted by 
appellee (brief, p. 2), the case against appellant rested 
wholly on his admitted membership in that Party (J. A. 
56-57). :c Clearly, in this posture of the case, it was the 
Board’s duty, and it would have been the Administrator’s, 
to draw an inference as to appellant’s views from his 
affiliation with this organization, and to evaluate and dis¬ 
count his testimony respecting his personal beliefs against 
this inference. Thus, if appellant were discharged under 
Executive Order 9835, there would nevertheless be a 
failure of due process because of the major importance in 
the 9835 proceedings of the Attorney General’s ex parte 
determination of the character of the Socialist Workers 
Party. 

Indeed, it may be noted that the view that there were 
“reasonable grounds” for believing appellant disloyal 
would be unsupported but for the assumption as to the 
character of the Socialist Workers Party. Appellant 
repeatedly stated as his personal view that force would 
become necessary only if people came to favor the eco¬ 
nomic reforms he advocated and the opposition then inter¬ 
fered with the electoral processes to prevent economic 
change (J. A. 76, 85, 90-91, 92, 96, 98, 101, 102); that is, 
force would be necessary to uphold, not to overthrow, con¬ 
stitutional government. 27 

#*<*•# 


-0 The instant procedure did not even measure up to that required for ordinary 
discharges under the Lloyd-LaFollctte Act, for the failure to inform appellant of 
the grounds for disapproving the Socialist Workers Party denied him full and 
fair notice of the charge against him. Compare Dcak v. Pace, 185 F. 2d 997 
(App. D. G). 

- 7 Appellant’s affirmative answer to "are you in accord with the i>olitic;d 
theories of Leon Trotsky” (see appellee’s brief, p. 3), is of no probative value, 
because of the failure to define these theories, and the wide disparity possible 
between the questioner’s and the responder’s appraisal of them. Appellant’s 
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Not only lias a hearing been denied on the crucial issue 
of the Socialist Workers Party’s character, but appellee 
defends its characterization by the Attorney General on 
the basis that he has power to make a conclusive and 
arbitrary determination of this issue, regardless of the 
facts and without disclosing the grounds (see complaint, 
pars. 23 and 34, J. A. 5, 9-10; answer, pars. 23, 34a, and 
56, J. A. 39-40, 45, 52; appellee’s brief, pp. 16-18). But a 
majority of the Court in the Joint Anti-Fascist case held 
that the Attorney General was not intended to have power 
to designate organizations except on a reasonable basis. 28 
Furthermore, the Constitution itself precludes appellee’s 
stand, for it requires a showing of a reasonable basis 
for a prohibition on membership in the Socialist Workers 
Party (See Bonds, Mitchell and Adler, discussed, supra, 
pp. 12-14). 

Finally, the immoderate reach of authority claimed by 
appellee would deny to this Court power to perform its 
inherent judicial functions. For it is the Court’s function 
to examine the grounds of administrative action at least 
sufficiently to determine whether the administrators have 
acted within their grant of authority, 29 —a function which 


assent to the question whether he agreed with all the statements in The Militant 
(appellee’s brief, p. 4) is similarly meaningless, considering that the paper ap¬ 
parently was printed weekly or monthly for a decade. And there is no showing 
whether the quotation from it, which was not shown appellant but was intro¬ 
duced in the record on appeal (appellee’s brief, p. 4) was typical or atypical, 
recent or remote in time. 

341 U. S. at pp. 136,141-2,143,172-4, 174-7,187. 

-’ 9 Sec Board of Governors v. Agnczv, 329 U. S. 441, 444, involving a statute 
for removal by the Federal Reserve Board of a national bank officer, where the 
Supreme Court held it was the Court’s function to review the basis for the 
removal sufficiently to determine if the Board had acted “beyond the limits of 
its statutory grant of authority.” See also Stark v. Wickard, 321 U. S. 288, 
309-310; Dismuke v. United States, 297 U. S. 167, 172: judicial review though 
administrative action was merely rejection of a claim for a gratuity. The Court 
would have to undertake a similar review of the grounds for discharge under 
Executive Order 9835. See Bailey v. Richardson, 182 F. 2d at p. 58; cf. Ex parte 
Endo, 323 U. S. 283. 298,299. 
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this Court exercises even in ordinary discharge cases. 30 
Under appellee’s argument that no grounds need be dis¬ 
closed for the characterization of the Socialist Workers 
Party, the Court could not, for example, consider even the 
question of whether appellant’s discharge for membership 
in an organization advocating overthrow of our constitu¬ 
tional government, rested on a misinterpretation of the 
meaning of “constitutional government.” The Attorney 
General and the Administrator’s “assertion that * • • 
(their) action can be taken as conclusive proof of its own 
necessity • * • has no support in the decisions of this 
Court.” Sterling v. Constantin, 287 U. S. 378, 402. 

II 

Appellant’s discharge is unconstitutional because it 
and the regulation authorizing it unreasonably re¬ 
strain First Amendment rights. The Hatch Act, con¬ 
strued constitutionally, does not embrace the regula¬ 
tion or the discharge. 

We do not contend, as appellee posits (appellee’s 
brief, pp. 15-16), that Section 9A of the Hatch Act is 
invalid on its face or in all its possible applications. We 
only contend that the application of Section 9A here in 
issue is unconstitutional; that is, that appellant’s dis¬ 
charge, pursuant to the regulation construing Section 9A 
to prohibit membership in the Socialist Workers Party 
for any government employee, is unconstitutional. 31 For, 

30 Morale v. Biddle. 141 F. 2d 278, ccrt. den. 323 U. S. 738; Carter v. Forrestal. 
175 F. 2d 364, 366. As these cases show, the fact that there might have been 
executive power to effect the discharge without the statutory grant of power 
docs not abrogate the necessity for showing compliance with the statute when 
the discharge is purportedly effected thereunder. Semble: American School of 
Magnetic Healing v. McAnnulty, 187 U. S. 94,107-108. 

31 Thus, the fact that general loyalty standards were held valid on their face 
in Gamer v. Los Angeles Board (appellee’s brief, p. 15), and Adler v. Board of 
Education (cited supra, p. 14), is, like the facial validity of the Hatch Act, 
irrelevant. 
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Socialist Workers Party membership does not present a 

danger in every government job, if it does in any, and 

certainly presents no danger in appellant’s, that justifies 

restraining First Amendment rights by prohibiting such 

membership. Assuming therefore that the regulation and 

appellant’s discharge are covered by a literal reading of 

the Act, they must be deemed outside its intended scope, 

according to the rule of interpreting a statute to save its 

constitutionality. 32 

* 

This Court can, on the present record, perform the 
essential judicial function,—performed by the Supreme 
Court in United Public Workers v. Mitchell, 33 of deter¬ 
mining whether appellant’s discharge and the regulation 
authorizing it are unconstitutional for lack of reasonable 
justification. For, despite appellee’s concealment of 
grounds other than the Attorney General’s fiat for the 
prohibition on Socialist Workers Party membership, the 
record reveals enough about the Party to make clear that 
no showing is possible with regard to it that would render 
the regulation and discharge constitutional. 

To take the most unfavorable view of the Socialist 
Workers Party even hinted as a possibility by the record, 
the Party would use force to establish its program of 
Government ownership of industry, when its present in¬ 
finitesimal number of adherents had increased to a near¬ 
majority of the population, as demonstrated by attempts to 
elect Party representatives. The whimsicality of the 
“threat” of force from this Party was pointed up by one 
Board member’s suggestion, that force might be used if 
the program advocated by this infinitesimal splinter group 

32 See American Communications Association v. Douds, 339 U. S. 382, 407; 
Ex parte Endo, 323 U. S. 283, 298-299; United States V. Congress of Industrial 
Organisations, 335 U. S. 106, 121. 

33 In Bailey v. Richardson, 182 F. 2d 46, this Court followed the Mitchell 
decision to the extent of determining whether the grounds for the discharge 
there involved indicated a danger that justified it. Our argument herein is con¬ 
sistent with Bailey, since we contend there is here no such danger. 
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were passed by a Congressional majority and vetoed by 
the President (R. 139)! But for the possible advocacy of 
force under such wholly fanciful circumstances, the only 
significance of Party membership indicated by the record 
is the advocacy of ideas that are entirely consistent with 
the Constitution; 34 and it is to be noted that the Party is 
fervidly opposed to the present Russian regime (J. A. 81, 
128-131). Particularly in a concededly non-sensitive 
routine clerical job such as appellant’s, recording the 
wages of veterans on vocational training projects and 
occasionally putting the files in alphabetical order (J. A. 
74-75),—Party membership presents no conceivable 
danger. 33 

Indeed, appellee describes appellant’s views as “fool¬ 
ish and harmless” (Brief, p. 11), but, oblivious to the 
First Amendment freedom to express opinions though 
they seem “foolish” to the majority, he ignores the fact 
that appellant’s harmlessness points to the unconstitu- 
tionalitv of his discharge. 

Under the Supreme Court’s rulings, appellant’s dis¬ 
charge and the authorizing regulation that prohibits 
Socialist Workers Party membership, must be viewed as 
restraining First Amendment rights, and the restraint 
must be reasonable and justifiable (see Douds, Mitchell 
and Adler, discussed supra, pp. 12-14). Considering 
“the probable effects # * on the free exercise” of 

3-4 A transition from private to Government ownership of industry is, of 
course, consistent with constitutional principles. Schncidcrman v. United States. 
320 U. S. 118,141, 181. 194; Wixman v. United States. 335 U. S. 874; .Veto State 
Ice Co. v. Lcibman, 285 U. S. 262, 527 (Brandeis J.. dissenting) ; Winters v. 
A'etc York. 333 U. S. 507, 527 (Frankfurter, J., dissenting). While it cannot 
be determined on the present record, it is quite possible that the listing of the 
Socialist Workers Party was based on the erroneous view that advocacy of 
economic change is equivalent to advocacy of change in our const itutional form 
of government. 

35 It may be noted that appellant's ideology in no way affected his view or 
Government measures for the care of veterans, and thus his interest in his work; 
and that his efficiency in his non-policy making job in any event was measurable 
by objective tests which showed him to perform it capably (J. A. 75). 
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First Amendment freedoms 36 of the instant measures, the 
restraint they impose is far-reaching. 

First of all there is the restraint on Socialist Workers 
Party membership specifically, and thus on participation 
in a medium for the expression of views not only on 
economic change but on a variety of current issues, such 
as racial discrimination or the desirability of war be¬ 
tween nations (J. A. 87, 78). Further, there is a dis¬ 
couragement and restraint of association with any group 
interested in economic change, since proscription from 
Government employment for membership in the Socialist 
Workers Party could not but cause fear that association 
with groups with similar objectives would be similarly 
penalized. 37 And the restraint thus imposed on asso¬ 
ciation is likewise a restraint on freedom of expression, 
for freedom to associate is essential to the free develop¬ 
ment of opinion, and to its effective, because concerted, 
expression. 38 Finally, these restraints affect the free¬ 
doms not only of the large part of the population 
presently employed in the Government but all those who 
have an eye to future Government employment. The 
instant discharge and regulation thus casts a broad cen¬ 
sorship over minority and non-conformist political and 
economic views, and thereby interfere with the most im¬ 
portant aspect of the First Amendment right to freedom 
of expression, for “free discussion of the problems of 
society is a cardinal principle of Americanism.” 30 

^ American Communications Association v. Douds, 339 U. S. at p. 400. The 
Court must weigh “how much, as a practical matter, * * * (the measures) would 
affect liberty of expression." Bridges v. California, 314 U. S. 252, 268. 

In Douds, the Court viewed the right to join organizations as part of the right 
to assembly protected by the First Amendment. See also Garner v. Los A ngcles 
Board, 341 U. S. 716, 728 (Frankfurter, J., concurring in part). 

37 See Thornhill v. Alabama, 310 U. S. 88, 98, as to the “pervasive threat" of 
official disfavor. While the present practice is to list the organization before- 
discharging employees for membership therein, there is no assurance of such a 
preliminary listing. 

38 The right to freedom of assembly is “cognate" to, and “inseparable” from 
the right to free expression. DcJonge v. Oregon, 299 U. S. 353, 364; Thomas v. 
Collins. 325 U. S. 516, 530-531. 

39 Pennckamp v. Florida, 328 U. S. 331, 346. 
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Since there is no danger justifying the restraints on 
First Amendment freedoms imposed by appellant’s dis¬ 
charge and the regulation authorizing it, the instant 
application of the Hatch Act violates the First Amend¬ 
ment. It also violates the due process clause of the Fifth 
Amendment, because the latter embodies the First 
Amendment rights (see note 18, supra), and because the 
discharge inflicts a serious economic deprivation on appel¬ 
lant (see supra, pp. 10-11) without justification. 4 ” The 
statute as here applied lias ‘‘no discernible bearing upon 
qualification for office. Such a statute would be purely 
arbitrary and capricious.” 41 

CONCLUSION 

It is respectfully submitted that the judgment of 
the lower Court be reversed, with direction to that 
Court to grant appellant’s motion for summary judg¬ 
ment, including a declaration that his dismissal was 
illegal and that he is entitled to reinstatement with 
back pay, and for such other relief as may seem 
appropriate. 

Respectfully submitted, ^ 

Am^^^^^^il^Libkrties Union, 
Amicus Curiae. 

Nanette Demditz, 

Edward J. Ennis, 

Osmond 1\. Fraenkel, 

Walter Gellhorn, 

Herbert Monte Levy, 

Of Counsel. 

40 Appellant’s discharge under Executive Order 9835 would be equally uncon¬ 
stitutional since his “personal beliefs” were no more dangerous than those indi¬ 
cated by his Socialist Workers Party membership. 

41 See Bailey v. Richardson, 182 F. 2d at p. 63. 



